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RoswEtt MAGILL 
Tax Adviser to the Treasury Department 


On November 23 Acting Secretary of the Treasury Henry M. Morgenthau, Jr., 
announced the appointment of Professor Magill, of the School of Law, Colum- 


bia University, as tax adviser to the Treasury Department instead of Harold M. 
Groves, Professor of Public Finance, University of Wisconsin. 


Magill is recognized as one of the country’s leading tax authorities. 
practiced law in New York, formerly was connected with the Treasury Depart- 
ment as an attorney, and has served as tax adviser to the Puerto Rico Tax 


Professor 
He has 


Commission. He is co-author of “Cases on the Law of Taxation,” author of 
other books and numerous articles on taxation. 
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WARNING about Federal Taxes— 


Your work in preparing corporate or indi- pretations in important respects. Amend- 
vidual returns required for this last year’s} ments in the National Industrial Recovery 
operations is going to be unusually complex Act repeal or alter previous provisions, as 
and difficult. those relating to carrying forward net losses. 

The past twelve months have seen count- They add new taxes, yet to be judicially clari- FE DER FE 
less changes in the tax situation. The Treas- fied, and constitutionality of which may be A 
ury’s position, as reflected in regulations and contested. TAX 
rulings issued, has stiffened notably on many To protect clients or employers against 


points. Court and Board of Tax Appeals overpayments or penalties, you must check SPAWN) 31010) ,4 




















decisions have upset or modified former inter- every item with unusual care. 
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Now Ready; the NEW Tax Book by 
ROBERT H. MONTGOMERY. 
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HANDBOOK = 1933-34 


Corporation Income Taxes—Individual Income Taxes 
Gift Taxes—Estate Taxes—Capital Stock Tax 
Excess Profits Tax—Tax Withheld on Dividends 


1933-1934 









ERE in Mr. Montgomery’s new tax book is exactly the clear and trust- 
worthy guidance which every accountant, every lawyer, and every corporation Bie 
officer needs in tax work under today’s conditions. All in one place, you have ~— ONALD _ 
a net answer to any likely question regarding the application of federal taxes, i” 
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From his years of experience with tax frankly with his personal comments and wag secgls pagecee Met of tee: 
laws, Mr. Montgomery takes the responsi- suggestions. tax legislation. He stands ans 
bility of interpreting into plain, positive Even if you had before you all the cases, of America’s highest authorities. 
recommendations of procedure everything all the official data, on any point, you a a — 
bearing on the law and its 1933 amend- would still lack this final interpretative epg ang ey “a cee. ee 
ments. Points that may cause trouble— counsel which Montgomery gives. Whether Bros. & Montgomery; Editor of 
questionable rulings or decisions, doubtful or not you subscribe to any services, you “y — por gaged oe 
provisions in the law itself—are discussed _ still need Montgomery. -~ ny oe oe 





Practice, and of the famous In- 
come Tax Procedure, 1917-1929. 












. His counsel, as given in this 

Just What You Want For Immediate Use new Federal Tax Handbook 1933- 

1934, combines the viewpoints of 

The time to take counsel on tax matters is now, and not after action has been taken the lawyer and the accountant. 


and policies carried out which result in avoidable tax burdens. 


With Montgomery’s Federal Tax Handbook 1933-34, you can start 

at once to check ee Neh Aro. oe to returns for bape you =— — — — USE THIS CONVENIENT FORM — — = 7 
are responsible and do all you can to keep tax payments down to 
the minimum required. You will find it a priceless timesaver and THE RONALD PRESS COMPANY, 
safeguard against error. All through the book you get, together 15 East 26th Street, New York, N. Y. 
with your tax information, suggestions on the accounting procedure sama FB vc gs ye ore, enters’: se eo 

: re ae Sit: -34. i ve days receipt, 
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within five days if not satisfactory. For your own advantage, fill 
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Public Accounting 


Procedure 


A Manual on 


Audits, Systems, and Income Taxes 
By LEE McGINLEY, C.P.A. 


Chairman, Michigan State Board of Accountancy 


Of great aid to professional accountants, auditors, C.P.A. 
candidates, and accounting students. 


















A cyclopedia of accounting knowledge—a super-condensed 
compendium of facts, ideas, procedures, and information. Three 
sections correspond with the three phases of professional account- 
ing work, as follows: 


AUDITING. An outline of recommended standard auditing 
procedure, extending from the preparation of the work program to 
the rendering of the formal audit report. Gives due cognizance to recommendations of the American 
Institute of Accountants and The American Society of Certified Public Accountants, and presents 
many original ideas that are of interest and practical benefit to the accounting profession. 


SYSTEMATIZING. A complete program of practice or education in accounting principles. 
Presents a classification of accounts and ten special basic forms that may be adapted to any mercan- 
tile or manufacturing business regardless of size, and then applies them to actual businesses for 
illustrative purposes. Outlines a system for a manufacturing business that embodies a simplified 
method of ascertaining costs. Shows how the synoptic journal principle may be applied when 
practicable. 


INCOME TAXES. A complete list of items of taxable income, non-taxable income, allowable 
deductions, and unallowable deductions. Also information and reference material pertaining to 
methods of accounting, statutory basis for capital assets, earned income, net losses, stock rights 
transactions, etc., etc., as well as general provisions pertaining to the filing of returns, personal 
exemptions and credits, and computation of tax. 



















Public Accounting Procedure is indispensable to practitioners, staff members, and C.P.A. candi- 
dates; also an ideal foundation for lesson and lecture material. 


PUBLIC ACCOUNTING PROCEDURE—SEMI-FLEXIBLE COVER 
GOLD LETTERING 


Single copy price, postpaid, $2.50 


THE GREGG PUBLISHING COMPANY 


New York Chicago Boston SanFrancisco Toronto London Sydney 
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N VARIOUS forms general sales taxes have 
been employed by approximately thirty nations 
during the past ten years.1_ Laws providing for 

them have been enacted by twenty-five state legis- 
latures in the United States. Most of such state 
legislation has occurred in the past ten years. How- 
ever, some of these acts have been invalidated by 
court decisions, and a few have expired. Although 
the general sales tax has usually been adopted as an 
emergency measure, it has been abandoned in very 
few instances when the emergency invoked as the 
reason for its passage ceased to exist. However, 
provision is made in many of the recently enacted 
laws in this country whereby they are to expire 
automatically after a period of one or two years. 


During the first decade following the World War, 
general sales taxes were adopted by governments 
which had seemingly exhausted all more desirable 
forms of taxation, or in countries traditionally favor- 
ing indirect rather than direct taxation. However, 
neither extreme governmental need for revenues nor 
custom and tradition can be looked upon as the 
fundamental reason for imposition of this particular 
type of tax by several of the jurisdictions which 
have adopted it during the past decade. Certainly 
opposition to the new order of taxation which has 
laid heavy claims upon business profits and personal 
incomes has had some bearing upon the increasing 
use of general sales taxation. In certain instances, 
general sales taxes have been selected as the best 
available method of imposing discriminatory tax 





*This paper is the substance of a supplementary report to the Ken- 
tucky Educational Commission prepared while Mr. Tolman was sstatisti- 
cian for the Commission. In it the word “sale” is applied to transfers 
of service (for example, by a utility) as well as to transactions involving 
chattels and realty. 

1In 1930 some form of sales tax was being collected in Australia, 
Austria, Belgium, Bolivia, Brazil, Canada, Cuba, Czechoslovakia, Ecua- 
dor, France, Free City of Danzig, Germany, Hungary, Italy, Mexico, 
Monaco, Phillipines, Poland, Puerto Rico, Rumania, Russia, Spain, Tur- 
key, and Yugoslavia. A. G. Buehler, General Sales Taxation, 1930, The 
Business Bourse, New York, p. 150. 





burdens upon selected groups which, in the opinion 


WILLIAM A. TOLMAN 


Extension Instructor in Economics 
University of Kentucky 






of legislators, may previously have escaped a fair 
portion of the tax burden. 


In many instances general sales taxes are levied 
in the United States as a result of the search for a 
method of imposing an adequate and fair tax on 
business. Tax students generally agree that reve- 
nue systems based almost exclusively on property 
taxes fail to impose on many businesses a tax bur- 
den comparable to that imposed on others. Assess- 
ment difficulties alone are responsible for numerous 
cases of discrimination. In several states, the almost 
complete dependence on property taxes has amounted 
to something akin to class legislation whereby the 
owners of real and certain kinds of tangible personal 
property have been required to bear the brunt of in- 
creasing governmental costs.. Revenue from such 
property taxes, however, appears to have been in- 
adequate to support the burden of government 
during recent years. Consequently state legisla- 
tures have been casting about for other important 
sources of revenue. 


Various schemes for improving the methods of 
taxing intangible property, sundry types of license 
and franchise taxes, personal and corporation net 
income taxes, and other measures have been and are 
being used in an effort to increase business tax pay- 
ments. In recent years, particularly since 1929, 
general business taxes measured by gross receipts 
or gross income have been adopted in several states. 
Not all of the gross receipts taxes levied are imposed 
as business taxes, nor are business enterprises in all 
cases expected to bear the burden of the taxes. In 
some states, an effort has been made to draft the 
sales tax law in such a way as to make the business 
pay the tax; in others, the business has been re- 
garded as nothing more than the collector of the tax. 
However, the intention of the law makers often has 














































































































































































































































































































































































































































































































































































































































































450 





little to do with actual incidence. At the same time, 
these taxes do impose heavier burdens on business 
than were formerly imposed. 

The term general sales tax means a tax directly or 
indirectly levied upon participants in an extensive 
and diverse group of transactions involving the 
transfer of property or services, measured directly 
or indirectly by the value of the thing transferred, at 
rates that apply uniformly to a given class of trans- 
actions or of taxpayers. This term excludes that 
form of levy known as the selective-excise tax. A 
variety of forms of general sales taxes is in use in 

many jurisdictions imposing this type of tax. How- 
ever, for purposes of comparison, general sales taxes 
may be grouped in a few categories. 

Although there are several methods of classifying 
these taxes, they are frequently grouped under three 
heads: (a) general turnover taxes, (b) single 
turnover taxes, and (c) a hybrid of these two, often 
termed multiple turnover taxes. A general turnover 
tax may be quite wide in scope; it may apply uni- 
versally to all transactions, whether involving com- 
modities or services. Or it may be of limited scope, 
applying, for instance, only to commodity sales; and 
exemptions of certain commodities, such as food for 
human consumption, may further limit its scope. 
The tax may be levied at a uniform rate, or transac- 
tions may be classified for rate purposes in a number 
of ways. The single turnover tax is so levied that 
each item transferred is taxed only once, whether it 
passes through many or few hands on its way from 
producer to consumer. The tax may be paid in the 
first instance by the consumer, the retailer, the 
wholesaler, or the producer. It may be imposed at 
a uniform rate, or vendors subject to the tax may be 
classified for rate purposes. The multiple turnover 
tax may be only a little less extensive than the gen- 
eral turnover tax, or it may be only a little more 
general than a single turnover-tax. It may be im- 
posed at a uniform rate, or vendors subject to the 
tax may be classified for rate purposes. 

The state general sales taxes discussed in this 
paper are classified on the basis of the above group- 
ing. No state levies a uniform-rate general turnover 
tax, but several impose a limited general turnover 
tax at classified rates. These are termed classified 
general sales taxes. All single turnover taxes levied 
by states are imposed in the form of retail sales 
taxes and are so termed in this discussion. Multiple 


turnover taxes are termed merchants and manufac- 
turers license taxes. 


Trend of General Sales Taxation in the 
United States 


HE United States Federal Government has 

never formally levied a general sales tax, al- 
though extensive production and consumption taxes 
were employed after the World War. A post-war 
movement for some form of Federal general sales 
tax has been active from time to time, probably gain- 
ing the most impetus in 1921 and again in 1931.? 
Several bills which would have imposed a Federal 
commodity sales tax, manufacturers and producers 
tax, universal sales tax, retail sales tax, or spendings 
tax have received strong — in Congress. 
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While the movement to relieve income and profits 
from the burden of Federal taxation by the general 
sales tax route has been unsuccessful so far, this 
method has been selected by a number of states as 
the way out of difficult financial situations. One 
reason sales tax proponents have been able to put 
their bills through state legislatures with compara- 
tive ease is that the opposition of agricultural inter- 
ests, although strong against a Federal tax, has been 
weakened, in many states, by the fact that sales 
taxes have been selected as a means either of replac- 
ing part of the levy on property or of relieving 
property from increased tax burdens. 

Table I indicates that there has been a general 
movement toward the use of sales taxation by state 
governments since 1929. There are primarily two 
phases of this movement; one has been the geo- 
graphical spread of the use of general sales taxes 
and the other the increasing importance of the reve- 
nue raised or expected. 

Pennsylvania has imposed upon merchants a 
license tax measured by gross receipts from sales of 
goods, wares, and merchandise for more than a cen- 
tury. The law as revised in 1899 provides different 
rates for three classes of merchants; wholesalers, 
retailers, and dealers at exchanges. Delaware for 
several decades has levied a tax on merchants and 
manufacturers based on volume of business, the law 
as revised in 1906 being effective at the present time. 
Since 1914 Virginia has levied on merchants a 
graded license tax measured by gross annual pur- 
chases at rates which are generally regressive—in 
form as well as effect. 

In Connecticut, West Virginia, and Louisiana 
laws were adopted in 1921 imposing taxes measured 
by sales. Connecticut’s tax on the gross receipts 
of unincorporated mercantile and manufacturing 
establishments is an auxiliary to the corporation net 
income tax adopted at the same time. Retail mer- 
chants and manufacturers are subject to one rate 
and wholesalers to one much lower. West Virginia 
was the first of the American states to impose a 
business tax resembling a general turnover tax and 
to use it as a means of raising a considerable portion 
of its revenue. West Virginia’s experience with 
general sales taxation have been closely watched by 
other state taxing bodies engaged in the search for 
new sources of revenue. This tax, first imposed in 
1921, was materially revised in 1925 and again in 
1933. Business enterprises and occupations taxed 
by the law are classified in a rough effort to take 
into account turnover and gross profits as well as to 
provide certain discriminations. 

Graded license taxes, common in southern states, 
were provided for by a Louisiana law of 1921. Vari- 
ous business and professional enterprises pay a 
license tax graded in many instances according to 
gross receipts. In effect, a combination of flat-sum 
licenses and gross sales taxes is so imposed upon 
merchants and others that in general tax liability 
increases as gross volume of business increases. 

In 1929 a classified sales and gross income tax 
law, somewhat similar to the West Virginia sales 
tax, went into effect in Georgia. The Georgia tax 
seems to have been truly intended as a temporary 
means of raising revenue; for a state net income tax 
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was imposed at the same time but without a termi- taxation of large retail organizations, particularly 


















nation provision, and the amount paid by each tax- chain stores, than had been imposed before; while 
payer under the net income tax was offset against the increased tax burden on small businesses was in 
the amount of tax due under the sales tax. Anti- most cases negligible. The Mississippi general 
chain-store sentiment was probably responsible for sales and gross income tax, first imposed in 1930 
provisions in the gross-sales-tax act allowing each and revised in 1932, resembles the gross sales levies 
merchant an annual exemption of $30,000 and defin- of Georgia and West Virginia. Business activities 
ing merchants in such a way that chain organiza- are classified for rate purposes. A provision of the 
tions were allowed but one exemption. The law Mississippi law terminates it in 1934. 
provided that the tax expire in 1931 and seems par- In 1931 a compromise on the issue of a general 
tially to have served one of its purposes, that of sales tax led to the adoption in North Carolina of 
providing revenue while the net-income tax was a law levying a graded semi-annual license tax on 
getting under way. It has not been re-enacted. wholesalers and retailers. The amount of license 
In 1930 Kentucky adopted a gross retail sales tax payable was graduated according to gross sales 


tax with rates graduated upward, effecting heavier 3 The principal revision being an increase in the rate on retail sales. 





Table I 


GROWTH OF GENERAL SALES TAXES IN THE UNITED STATES 
































































































Date 78 , <7 Date of ess ; i Wr Collections 
Adopted _ __ State ____ Expiration —__ ___ Type of Tax —T - _. Year Amount 
821 Pennsylvania thes Mercantile license LL Terra 
Revised SOE dots Racha nee 3,685,0008 
899 a ce —_—- 7 = Eki th tn Sern oe tee 
1906 Delaware slave Merchants and manufacturers license taxes Re ap eeieee hit cient: 127,509» 
| RSE ee ee he Pe A 127,867» 
: Oe eee ee ee ee ee ae eaten an . 2 ee eer ae , 116,393 
914 Virginia nang Merchants license Neen odsie het tina cedhet tareek 1,397 ,206¢ 
RE ists lalicsing 5. certs 1,325,518¢ 
Pane ree aoe eee -” icc eh bia tas 1,223,308¢ 
921 —S———sWLowisiama hie Graded license taxes a: WE ERA RTA ee Scare cy eee 
921 Connecticut ake Unincorporated mercantile and manufacturing business TE PD ESS SY Rte i oe 308,8894 
tax 2 NE Dea ve ne 310,9594 
ee Ak ia ny ee RES te 272,1334 
1921 West Virginia ae. Classified general sales tax SE eS Sk Sake 3,704,731 
Revised Sa ee kates 3,065,010¢ 
1925 and a. ea eee , 504 2,327,711¢ 
1933 URSIN ee ee me 
1929 Georgia 1931 Classified general sales tax eee ote cuhe ets 1,211,142 
ee ae he Pinhgta 957,578 
m aeas i inh Da (DRESSED teks chacs 277,484 
1930 Kentucky vices Graduated rate retail sales tax | SS ee ae ite 75,572 















































































































































































1930 Mississippi 1934 Classified general sales tax aa cra oer ee oe eee 
Revised DOOR! S56 (i ask Steen ee eer Ree 
1932 _. are a 2,253,885f 
1931 North Carolina 1935 1930, graded license; 1933, wholesale and retail sales Ee Ri Ay: 429,390 
Revised tax SN tit te alte ing 392,048 
1933 
Sept... Pennsylvania ——*Feb.. Tax on sales by vendors to consumers of tangible per- fs 
1932 1933 sonal property Oh eee ee Oe Lo. 2 9,500,0008 
1933 7 Vermont j ee Graduated rate retail sales tax cme ea ree < 
1933 Utah ~~ 1935 Retail sales tax ; eo, Whe eer ie 
1933 New York "7934 Retail sales tax rm - a cals ha ae eee ik Bawah 
1933 Illinois mo Retail sales tax i 3 TAC i Sas 43 at 4k 
1933. New Mexico cf h Graded retail sales tax - eee Set oa oe RE rai 
1933. Minnesota Sr age Tax on chain stores, graded according to volume and a, at aa ane 
number of stores iS ee eae eee , 
1933 North Dakota! ~ 1935 Classified general sales tax iM Re eltecea yaa Pe oh Palad ck west lta af epe 
i ae Indiana a Gross income tax as : a= Sn bat hie ac COR aeons Sie ae coals ae 
1933, Arizona h Classified general sales tax nls Peed ac ORS er ' 
a oe ee ee ee ee PG ORIE Mes Mines Py PG SAIS een 
1933. Washington ae Classified general sales tax Sn. sn 3 ae eee oa PE Te os Sie at ee fey 
1933 : South Dakota ett, att Gross income tax ie ora 1983... = 9,314,468* 
i933 Michigan. ~—~~—~—~S™.__ Retail sales tax is Se ee a 19,000,000! 
1933. ~~ ~Oklahoma ____.____ Retail sales tax nti) ghee ieee: scHTTe PE pic 6.000,000™ 
1933 = Wisconsin — iggdie bd Graduated chain store tax on sales Lae: a 7 Bier ta 















® Approximate revenue. 

>From Report of State Auditor. 

¢Amount of assessment, from Report, Department of Taxation. 

4 Amount shown represents one-half of total collections; remainder paid to counties. 


© These aggregate figures include the mineral and forest production as well as the sales taxes. The sales tax revenue averages about 58 per cent 
of the total. 


f Collections from May 1, 1932 to May 1, 1933. 

* Department of taxation estimate according to letter of May 4, 1933. 

h Law suspended. 

! Subject to referendum. (This act has been defeated since the end of August, as of which time this paper was written.) 
j Law not carried when subjected to referendum. 

k Estimated receipts, Bulletin No. 19, Division of Taxation. 

! Amount of appropriations under act. 

™ Amount evidently hoped for according to appropriations. 
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and based on the total sales in the state by each 
merchant. In 1933 a law was passed imposing a 
gross sales tax on retail and wholesale merchants. 
From September of 1932 through February of 1933 
Pennsylvania imposed a tax upon all retail sales of 
tangible personal property. The levy was in addi- 
tion to the old merchants license tax ; it was adopted 
as an emergency measure to provide funds for ap- 
propriations and unemployment relief, was termi- 
nated by provision of the statute, and was not 
re-enacted. 


During the legislative sessions of 1933 seventeen 
states adopted one form or another of general sales 
taxes. Minnesota, Vermont and Wisconsin adopted 
sales taxes similar in nature to Kentucky’s graduated 
retail sales tax. The Minnesota and Wisconsin taxes 
are laid directly on chain store organizations operat- 
ing in the state, the tax imposed upon each organiza- 
tion grading upward in the former with both the 
number of stores in the state and combined sales 
above exemptions. The Vermont law imposes a re- 
tail merchants license similar to Kentucky’s. No tax 
is imposed upon the first $50,000 of sales, but gradua- 
tion is considerably steeper than under the Kentucky 
law. 

A New York law imposes upon those selling tan- 
gible personal property at retail a tax measured by 
gross receipts, exempting sales of food for human 
consumption. An Illinois law provided a tax to be 
in effect from April 1, 1933 to July 31, 1935 on gross 
cash receipts of businesses engaged in selling tan- 
gible personal property at retail. The Illinois law 
as originally passed was declared invalid by the 
state supreme court, and a new law similar in prin- 
ciple was enacted by the same legislature. How- 
ever, the new law imposes a lower rate than did the 
original. New Mexico adopted a license or occupa- 
tion tax on retail dealers graded according to volume 
of sales of merchandise, but the operation of this law 
is suspended at the present time. A Utah law, ef- 
fective from May 31, 1933 to April 1, 1935, levies a 
flat-rate tax on retail sales of property and certain 
services. The 1933 Oklahoma legislature imposed a 
flat-rate retail sales tax on all sales of tangible per- 
sonal property and certain services. 


The 1933 legislatures of North Dakota, Indiana, 
Arizona, Oregon, Washington, and South Dakota 
each adopted classified sales and gross income taxes 
based to a considerable extent on the same principles 
as the older taxes of West Virginia, Georgia, and 
Mississippi. The North Dakota law, to be in effect 
when and if it is carried by referendum until June 
30, 1935, levies a tax on sales of property and certain 
services and a gross income tax on certain occupa- 
tions. Types of transactions, status of vendors, 
sources of income, and occupations are classified for 
rate purposes. Appended to the law is a schedule 
listing 330 businesses and occupations and determin- 
ing the rate applicable to each. This schedule defi- 
nitely designates rates applicable to many borderline 
cases. The Indiana and South Dakota laws are in- 
tended to tax the gross income and gross receipts of 
all persons, natural or artificial, resident in the state, 
and all gross income derived from within the state. 
Sources of income are classified for rate purposes. 
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The Washington,* Oregon, and Arizona® laws 
provide taxes upon the privilege of engaging in 
business in the state, measured by gross receipts or 
income from the sale of tangible personal property 
or services. Businesses and occupations are classi- 
fied for rate purposes in each case. 


Classified General Sales Taxes 


N NINE states’ laws largely based on the prin- 

ciple of general turnover taxation have been 
enacted. For want of a better term, these are fre- 
quently referred to as classified general sales taxes, 
and will be so termed in this discussion. Significant 
changes have been made in the general sales tax 
laws of two of these states, Mississippi and West 
Virginia ; but only the provisions of the laws now in 
force will be discussed. 


Depression Origin 


In every case these taxes were first imposed dur- 
ing periods of depression, or at a time when older 
sources of revenue were failing to provide sufficient 
funds to meet governmental needs. Six of these 
laws were passed in 1933, following a period of par- 
ticularly low property tax receipts. The first tax 
was imposed in West Virginia in 1921, a time when 
expenditures and deficits had been increasing for a 
number of years. A tax on transportation of oil out 
of West Virginia was invalidated by the United 
States Supreme Court,® and revenue productivity of 
the corporate excise tax proved disappointing ; con- 
sequently new means of providing state income were 
necessary. The method chosen was the replacement 
of a corporate excise tax on net incomes by the gross 
sales tax, thus broadening the basis of business taxes 
and at the same time providing production and sev- 
erance taxes not contrary to the federal Constitu- 
tion. The Georgia tax was adopted at a time when 
the state was faced with a $4,000,000 deficit ; and the 
Mississippi tax was first levied at a time when the 
state was virtually bankrupt. 

The North Dakota law provides that collections 
under the sales tax replace an equal amount of the 
levy on real property. The Oregon legislature in- 
tended that the sales tax be imposed for two years 
in lieu of the general property tax on tangible per- 
sonal property. The South Dakota law was passed 
at a time when the failure and inability of property 
owners to meet tax obligations had so depleted the 
public revenues that the essential functions of gov- 
ernment were threatened. Provision is made in the 
act whereby the sales tax is to replace property 
levies, and it is expected that the entire state prop- 
erty tax and more than one-third of the local school 
property taxes will be replaced by collections from 
the sales tax. The Washington law levies a tax for 
the benefit of the state school fund, obviously in- 
tended to relieve property from further taxation and 
to provide funds which might otherwise be difficult 
to raise for this essential function of government. 





* Administration of the Washington law is held in abeyance pending 
court decision. 

5 The Oregon law was defeated by referendum. 

*The Arizona law has been declared invalid by state courts. 

™ West Virginia, Georgia, Mississippi, North Dakota, Arizona, Oregon, 
South Dakota, Indiana, and Washington. 

8 Eureka Pipe Line Co. v. ae 257 U. S. 265 and United Fuel 
Gas Co. v. Hallanan, 257 U. S. 277. 
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position of the tax. 








State Basis of Tax 


Arizona® Privilege of engaging in 
business or occupation 
taxed under law 








































nine tax laws have in common are (a) the arranging 


activities, sources of income, types of articles sold, 
or transactions into classes for rate purposes, and 
(b) the imposition of taxes measured by the volume 
of business, sales, or gross income. 

Each of these nine laws is analyzed in Table II 
as to its classification scheme, rate, and measure of concerns. 
tax applied to each class and the basis for the im- 


Basis, Scope, and Measure 


Six of these state classified sales tax laws ® base 
the tax on the privilege of engaging in business in 
the state; volume of business is the measure of the 
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Two of the most significant things which these tax. Four provide taxes which are in general much 
alike in scope, classification scheme, base, and meas- 
of an extensive variety of businesses, occupations, ure.?° In each of these four cases the scope of the 
tax is limited to business activities undertaken with 
the object of gain, profit, or advantage, direct or 
indirect; and provision is made whereby commodi- 
ties produced by integrated industries are to bear 
the same tax as those produced by single-process 
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Each law, in effect, provides a sales tax 


upon those buying and selling commodities, and 


three of the four extend the tax to real-estate trans- 


actions. 





Oregon. 


Table II 


CLASSIFIED SALES TAX LAWS: BASIS, CLASSIFICATION, RATE, MEASURE 





Classification 


III og coc beer ea ala tatar nial Soa. atoue Susie are asareemie 
Farm, ranch and garden products............... 


Selling tangible personal property: 
I Nilo ns ws bse, 8 oops ewes 
eee 

Furnishing electricity or gas for: 
po EFS Aer oe 
Tet GEr PET oS oo sce ee sceses 

Pumping water for irrigation................... 

Telephone and telegraph ..................... 

Railroads, pipe lines, motor vehicle transportation 

Other businesses, trades and callings 





Producing, feeding, marketing live stock 


Wages and salaries, first $2,000................ 
SE eee 

a Se Pe 

All other businesses, professions, trades and occu- 
ER ee eee 


Each provides a gross income tax upon 
numerous groups transferring services. Each levies 
a gross production tax on manufacturers and what 


® West Virginia, Mississippi, Arizona, Washington, Georgia, and 


10 Those of West Virginia, Mississippi, Arizona, and Washington. 






Rate, per Cent Measure 


0.5 


SjpogQoNS KO 
Slouwmnow om 


Value of product as shown by gross pro- 
ceeds of sales¢ 

Gross proceeds of sales less cost of trans- 
portation and preparation for sale 


Gross proceeds of the sales of the business 
Gross proceeds of the sales of the business 


Gross income of the business from sales 
Gross income of the business from sales 
Gross income of the business from sales 











Georgia® Privilege of engaging in (ae at een a anne 5 Value of product as shown by gross pro- 
business or occupation ceeds of salese 
taxed under law Selling tangible property: 
MI ha bi eat e eect ic ig aio ole arptaienoteg eis 0.1 Gross receipts of the business 
DS RES SE ey SE Se an ee Se me 0.2 . Gross receipts of the business 
Steam and street railroads, electric light and 
power, telephone and telegraph, express and gas 
Me te a ae oe ce co Sa wa eee Oe 0.3 Gross receipts of the business 
ag ses Boe sso. ole etanacecs Sanus 0.3 Gross receipts of the business 
eT eee ee ee 0.3 Gross receipts of the business 
Indiana Gross income 3 "ied tear taeet ip sei coe ecu erence are 0.25 Gross income of person engaged in business 
Wholesaling tangible commodities.............. 0.25 Gross income of person engaged in business 
Retailing tangible commodities................. 1.0 Gross income of person engaged in business 
I rae staan. ab ecw «9 5K414 1.0 Gross income of person engaged in business 
Banks and other financial institutions........... 1.0 Gross income of person engaged in business 
All other businesses or activities............... 1.0 Gross income of person engaged in business 
Mississippi Privilege of engaging in Extractive industries: Value of production in state as shown by 
business in state MT II 258 ooo it akeo o-acece ramen a vie churet 2.0 gross proceeds from sales® 
TRAGUEG! BER DPLOGUCTION,. ..... o.6ccc cc cccvvcees 25 
Other minerals and timber................. 2.0 
Manufacturing: Value of production in state as shown by 
Cement and clay and cement products...... 1.0 gross proceeds from salese 
Ne a eee 1.0 
NE, ME igs oc osc ewww heaan'eers 0.25 
Selling tangible property: 
SS SL te Ooi as esha a aaystcvwe 0.125 Gross proceeds of sales of the business 
Te ee ener 2.0 Gross proceeds of sales of the business 
Furnishing electricity and gas to consumers for: 
eee ee EE ee 1.0 
Other purposes ....... 2.0 
Other public utilities 2.0 Gross income of business 
I a sccg trical cancers nacignie we Sone este oma 1.0 Gross income of business 
Other businesses subject to privilege tax or amuse- 
ee, er ee ore 2.0 Gross income of business 
North Dakota Sale of property or serv- Wholesale bakeries, meat diStributing plants, gaso- 
ice the sale of which is line, tire, and soft drink dealers............... 0.125 Gross income derived from sale 
taxed by law Other dealers and manufacturers selling for resale 0.25 Gross income derived from sale 
Contractor, light and power for industrial use, 
pottery, drain tile, brick and concrete manufac- 
Ce ae ene eee 1.0 Gross income derived from sale 
All other sales of tangible personal property and 
professional (as well as many other) services. . 2.0 Gross income derived from sale 
Oregon Privilege of engaging in Sales to dealers for resale and gross income from 
business “RRR rs ce re 0.3 Gross income 
All other sales of tangible property and services®. 2.0 Gross income 
South Dakota Gross income ip RE PROSE SEARO er ah 0.25 Value of entire production in state® 
II Ci ioes Screen Bic. ciccacs nc be botaeeecae 0.25 Value of merchandise entering into sale, 


profit or use in state 

Value of live stock entering into sale, profit 
or use in state 

Gross income 


Gross income 
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Table Il—Continued 
CLASSIFIED SALES TAX LAWS: BASIS, CLASSIFICATION, RATE, MEASURE 





~ State 7 Basis of Tax _ " 
Washington® Privilege of engaging in Extractive industries: 
business activities taxed Coal 
under law 





Selling tangible property: 


pS ee eee 
2 eae 
Banks and financial institutions 


Steam railroads 


Telephone and telegraph 


Outdoor advertising 
Radio broadcasting ......... 


Classification 


Oil and natural gas........ 
Earth or mineral products 
REO ARR Pee 
Other extractive industries................. 
RR Se ae eee 


Electric interurban and street railways, urban 

automotive transportation companies 
Light and power companies.... 
Manufactured gas companies... 
Express and car companies..... 
Other public service companies 


Societies of authors, publishers, and composers. 





December, 1933 


Rate per cent Measure 
Value of production in state 


eaves cs 0.3 
a Gialiias athe sa aia a 6 1.0 
ert 3 2 fhe Bey 0.3 
CEE ESN Pee 0.3 
0.3 
ee © Se ee 0.25 Value of production in state 
‘ Gross proceeds of sales of business 
A, Sr = 
ee EY 0.5 
Sa Abert eg 28! 2.0 Gross income of business 
; 1.5 Gross income of business 
SA: 0.5 Gross income of business 
apie at 3.0 Gross income of business 
xa 3.0 Gross income of business 
Oe Tp aaa 2.0 Gross income of business 
2.0 Gross income of business 
a 5 Gross income of business 
Seite aici 1.0 Gross income of business 
Rel Tih Sere ve eet 1.0 Gross income of business 
5.0 Gross income of business 





West Virginia ; 
2 are 


Sand, gravel, etc..... 
Timber 
Other natural resources 


Manufacturing and electric power produced by 


Production of natural resources: 


Gross proceeds of sales® 


Value of entire production in state for sale, 


DH AWAY 
w oncooouo 


other than public utility................ 0. profit or commercial use® 
Selling tangible property: Gross income of business 
INC do 5, ards vos oie shane Soe te woos 0.15 
Ce PR ren ay ee 0.75 
Electric street and interurban railways 1.0 Gross income of business 
Private water Companies. ............ccccee 4.0 Gross income of business 
Electric light and power companies: 
Domestic purposes and commercial lighting. . 4.0 Gross income of business 
All other except municipally owned plants. . 3.0 Gross income of business 
RN IID I es on «cas -ergonaaaraienece dab 3.0 Gross income less production.tax 
TE EE OUND. os 6.5. 65 co os wo ve engl 3.0 Gross income of business 
All other public service or utilities except railroad, 
express and car, pipe line, telephone, telegraph, 
steamship water and motor vehicle carriers. .. 2.0 Gross income of business 
Contracting OS RE ey ns ee a 2.0 Gross income of business 
ES Sa ca oe eee nen ol 0.5 Gross income of business 
Amusements Sr Re ee RP eS ae ee 1.5 Gross income of business 
Any other service business, profession, business, 
trade, occupation, or callings................. 1.0 Gross income of activity 





® Law invalidated by state court on ground that it was not enacted according to proper legislative procedure. 


> Section 2a of the Arizona Privilege Sales Tax levies the tax on engaging in mining, quarrying, smelting, extracting, manufacturing, compound- 
ing or preparing for sale, profit or use, any article or articles, substance or substances, commodity or commodities. 


¢ Gross sales of any ore or mine products computed after deducting the cost of smelting, transportation, refining or such other process as is neces- 


sary to perform prior to the actual sale of the metal derived therefrom. 
shipment as fixed according to rules by tax commission. 
4 Tax terminated in 1931. 


Measure on products shipped out of state without making sale is value before 


e Measure on products shipped out of state without making sale is value before shipment as fixed according to rules by tax commissioner. 
f Section 3a levies the tax on persons engaging in business of manufacturing, compounding, or preparing for sale, profit or use any articles, sub- 


stance or commodities ; 1 f I 
gravel, or other mineral product; timber; or in agriculture. 


* Excepting those exempted, among which are salaries and wages. 
h Suspended. 


or in the business of mining and/or producing for profit, sale or commercial use any oil, natural gas, stone, coal, sand, 












is in effect a severance tax on extractive industries. 
Each appears to result from an effort to levy a tax 
as nearly like the general turnover tax as practicable 
while attempting to avoid some of the most objec- 
tionable features of such a tax. 


The Georgia law imposed a general sales tax simi- 
lar in many respects to the four already discussed. 
The scope of the tax was almost identical with that 
of the West Virginia tax, extending to sales of tan- 
gible property (including real estate) and various 
services. Provision was made for administrative 
regulations to guarantee taxing transactions involv- 
ing exchanges in which the value of the commodity 
sold was not indicated by the price, and for taxing 
multiple-process concerns. The classification scheme, 
as shown by Table II, was somewhat less elaborate 
than those of West Virginia, Mississippi, Washing- 
ton, and Arizona. The measure of the tax in all 
categories was gross receipts of the business or “the 
value proceeding or accruing from the sale of tan- 
gible personal property, or service, and all receipts, 








actual or accrued, by reason of the investment of the 
capital of the business engaged in, including interest, 
discounts, rentals, royalties, fees and other emolu- 
ments.” 14 

The Oregon act provided a privilege tax upon 
every person engaging in business activities with the 
object of gain, measured by gross income or the 
value proceeding or accruing from the sale or use of 
tangible personal property or service. Few classi- 
fications were made and the scope of the tax was 
comparatively wide, since the tax was laid upon 
gross business income from practically every source. 
Special provision was made to tax goods shipped out 
of the state without prior sale on the basis of the 
value before shipment. Sales of real and intangible 
property were not to be subject to the tax. 

Two of the other three classified general turnover 
tax laws, those of South Dakota and Indiana, base 
the tax directly on gross incomes of all persons; 

(Continued on page 477) 


11 Gross Receipts Tax Law of the State of Georgia, sec: 1. 
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Tax Revision* submitted to the Committee on 

Ways and Means are probably the basic features of 
the tax law changes which will be made by the impend- 
ing Revenue Act of 1934. The report is an excellent 
piece of work which indicates that few, if any, pro- 
visions of existing law have escaped close scrutiny 
ior weak spots. In the opinion of the authors of the 
report, if the proposed changes are adopted, the in- 
come tax burden will be more fairly borne by all 
taxpayers with very few opportunities of escape 
therefrom by legal avoidance. 

In the letter of transmittal it is stated that since 
its appointment, pursuant to H. R. 183, passed June 
9, 1933, the subcommittee has been at work con- 
tinuously except for the months of August and Sep- 
tember. Credit is given for full cooperation in 
investigations by representatives of the Treasury De- 
partment, of the legislative counsel’s office of the 
House, and of the staff of the Joint Committee on 
Internal Revenue Taxation. 

Proposed revision of the income tax law would, 
it is estimated, enrich the Federal Treasury by about 
$237,000,000 annually. Less than half of the increase 
would be derived from changes in income tax rates, 
the major part to come from closing escape gaps 
and greater restrictions on deductions and allow- 
ances of various kinds. 

Proposal is made for a single normal tax rate of 
+ per cent and surtax rates beginning at 4 per cent 
on the $4,000-$6,000 range of incomes with graduated 
rates to a maximum of 59 per cent on income in 
excess Of 1 billion dollars. The number of income 
brackets in the surtax scale would be 27 instead of 
\+ as under the present law. In addition to adding 
an estimated $100,000,000 in revenue, the changes 
in the rate structure are designed to effect simplifica- 
tion anl to increase the tax on two kinds of “un- 
earned” income—dividends and partially tax-exempt 
interest. 

For the years 1934, 1935, and 1936 it is recom- 
mended that depreciation and depletion allowances 
he reduced 25 per cent below those under the present 
law. Adoption of this proposal, the report says, 
would result in an increase in revenue of about 
$85,000,000 for each of the three years. 

It is estimated that a revenue gain totaling 
$33,000,000 would result from elimination of exemp- 
tion from tax of dividends paid from earnings or 
profits accumulated by a corporation before March 
1, 1933, elimination of the allowance of foreign in- 
come tax payments to be credited against Federal 
income tax, and elimination of the privilege under 


[° the preliminary report of the Subcommittee on 


* The members of the Subcommittee on Tax Revision are Samuel B. 
Hill, Washington, chairman; Thomas H. Cullen, New York; Fred M. 
Vinson, Kentucky; Jere Cooper, Tennessee; Allen T. Treadway, Massa- 
chusetts; Frank Crowther, New York; James A. Frear, Wisconsin. 

Besides the members of the Subcommittee on Tax Revision, the mem- 
bers of the Committee on Ways and Means are: Robert L. Doughton, 
North Carolina, chairman; Christopher D. Sullivan, New York; Morgan 
G. Sanders, Texas; John W. McCormack, Massachusetts; Clement C. 
Dickinson, Missouri; David J. Lewis, Maryland; Ashton C. Shallen- 
berger, Nebraska; Charles West, Ohio; John W. Boehne, Jr., Indiana; 
James V. McClintic, Oklahoma; Isaac Bacharach, New Jersey; Harold 
Knutson, Minnesota; Daniel A. Reed, New York; Roy O. Woodruff, 
Michigan; Thomas A. Jenkins, Ohio; William E. Evans, California. 


Proposed Income Tax Law Revision 
Report of the Subcommittee on Tax Revision 


the present law whereby a member of a partnership 
may offset against ordinary income losses sustained 
by the partnership. 

The largest loopholes in the law, according to the 
committee’s findings, result from the reorganization 
provisions and from escape by wealthy individuals 
from the individual income tax rates by means of 
personal holding corporations—referred to as the 
“scheme of the ‘incorporated pocketbook’.” The pro- 
posals with respect to these two loopholes are esti- 
mated to add $43,000,000 annually to the Federal 
revenue. No reference is made to the foreign-cor- 
poration devices for escaping income tax. 

An entirely new method of taxing capital gains 
and allowing for capital losses is proposed. Gain or 
loss from the sale of property would be measured by 
the length of ‘time the property has been held, on a 
scale ranging from 100 per cent if the capital asset 
has been held for not more than 1 year to but 20 
per cent if the property has been held for more than 
five years. In cases where the losses computed by. 
this method exceed the gains so computed, the excess 
losses would be entirely disallowed. In the case of 
corporations the graduated percentage reduction of 
gains and losses would. not apply, but capital losses 
sustained by corporations would be allowed only to 
the extent of capital gains. It is estimated that the 
proposed treatment of capital gains and losses would 
give a revenue of about $30,000,000 additional, under 
present conditions, without any substantial loss over 
a long period of years. 


Effective Date of Changes 


There is naturally widespread interest in the effec- 
tive date of the revenue proposals, many of which 
are likely to be enacted. The report says: 


The question of retroactivity of the proposed legislation 
was considered by your subcommittee. In many cases it 
is impossible to make the proposed ¢hanges retroactive 
on account of constitutional objections. Furthermore, 
some doubt exists as to the possibility of passing the bill 
by March 1, which certainly should be done if the changes 
are to be given effect in returns filed on March 15. 

Therefore the wording of the bill in Section 1 will make 
the act applicable to any taxable year beginning after De- 
cember 31, 1933. 

Under :prior laws, the policy was to divide fiscal years 
into two parts.and tax each part under the different act 
applicable thereto. Your subcommittee recommends dis- 
continuing this troublesome practice, since there are no 
substantial rate changes. This will make the administra- 
tive work of handling fiscal year returns easier, and will 
simplify the act by eliminating part of Section 48 (a) and 
all of Sections 105 and 132. 

If the Committee on Ways and Means desires to make 
certain provisions retroactive this can be done in each 
special case, provided there is no constitutional bar to 
such retroactivity. 


Following is the text of the Foreword and the first 


part of the report dealing with what are designated 
as major problems: 


Foreword 


This preliminary report has been prepared by the sub- 
committee of the Committee on Ways and Means, ap- 
pointed, as a result of House Resolution 183, to investigate 
(1) tax avoidance, (2) simplification of the revenue laws, 
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and (3) possible new sources of revenue. The report now 
submitted is confined to the first two named subjects, 
namely, tax avoidance and simplification, and has for its 
immediate purpose the presentation of recommendations 
or suggestions for legislation which will prevent such tax 
avoidance or which will simplify the existing revenue laws. 

It has been considered desirable to divide the report 
into two parts so that the major problems may be discussed 
first. This arrangement prevents duplication in the dis- 
cussion, as some of the minor problems must be answered 
consistently in view of the recommendations in the case 
of the major problems. 


A tentative committee print of the Revenue Act of 1932 
is submitted with this report showing all the changes 
recommended in that act by your subcommittee, which it 
has been possible to draft in the time available. The few 
changes not drafted will be submitted in such form at an 
early date. 


PartI. Major Problem 
(1) Tax-Rate Structure 


(a) Normal tax.—Section 11 of the Revenue Act of 1932 
provides for a normal tax equal to 4 per cent of the first 
$4,000 of the net income in excess of the credits provided 
in section 25, plus 8 per cent of the balance over $4,000. 

Your subcommittee recommends the use of one normal 
rate of 4 per cent and the adjustment of the surtax rates 
so that the tax burden on incomes other than from divi- 
dends and partially tax-exempt interest will remain prac- 
tically unchanged. The principal advantages of this change 
are (1) simplification; (2) increased tax on dividends; and 
(3) increased tax on partially tax-exempt interest. 


Our first revenue acts provided for one normal rate and 
graduated surtax rates. There appears to be no good 
reason for having both a graduated normal tax and a 
graduated surtax, since the principle of ability to pay can 
be adequately taken care of by the graduated surtax alone. 
Certainly, it is much simpler to have one normal rate of 
tax. How the change can be made without appreciably 
decreasing the revenue through adjustment of surtax rates 
will be explained later. 


.It is believed that dividends may be properly subjected 
to a somewhat greater income tax. Under the Revenue 
Act of 1932 a single man with a net income from dividends 
of $50,000 pays a tax of $4,960, while the single man with 
a net income from salary of $50,000 pays a tax of $8,720. 
In such a case the man with dividend income, under the 
recommendation of your subcommittee, will pay a tax of 
$6,900. In other words, instead of paying $3,760 less tax 
than the salaried man he will pay only $1,820 less tax. This 
is due to the fact that dividends are now subject to an 8 
per cent exemption from income tax, while under the 
proposal they will only be subject to a 4 per cent exemp- 
tion. It is the opinion of your subcommittee that this in- 
creased tax on dividends can well be borne. 


In the case of partially tax-exempt income a similar 
result is obtained from the single 4 per cent normal rate, 
since this income is also exempt from normal tax. Your 
subcommittee deliberated at length in regard to the ques- 
tion of making all tax-exempt income taxable but came to 
the conclusion that the only proper way to handle the 
subject in its broad aspect was through an amendment to 
the Constitution. However, it believes that the higher 
tax resulting from the use of one 4 per cent rate is justifi- 
able. This higher tax will apply only to obligations of the 
United States issued after September 1, 1917, which are not 
wholly tax exempt. In exhibit A of the appendix to this 
report a memorandum from the staff of the Joint Com- 
mittee on Internal Revenue Taxation will be found which 


treats at length of the subject of wholly and partially tax- 
exempt interest. 


(b) Surtax—Section 12 of the Revenue Act of 1932 pro- 
vides for surtax rates starting at 1 per cent on net incomes 
of more than $6,000 and reaching 55 per cent on net in- 
comes of more than $1,000,000. Fifty-three different rate 
brackets are provided for in this act. 

In view of the change recommended in the normal rates, 
your subcommittee recommends changes in these surtax 
rates to maintain the same tax on ordinary income as at 
present, and your subcommittee deems it wise to recom- 
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mend further the reduction in the number of surtax 
brackets from 53 to 27 for the purpose of simplification, 

A comparison of the present and proposed surtax rates 
follows, the much simpler form of the latter being obvious 
without argument: 


Present surtax rates 


Per cent Per cent 
$ 6,000-$10,000 ........... 1 64,000-$ 66,000 ........ 30 
$10,000-$12,000 ........... 2 66,000-$ 68,000 ......... 31 
$12,000-$14,000 ........... 3 68,000-$ 70,000 ......... 32 
$14,000-$16,000 ........... a 70,000-$ 72,000 ....... 33 
18000. I i005 wren g sta 5 72,000-$ 74,000 ......... 34 
18,000-$20,000 ........... 6 74,000-$ 76,000 ......... 35 
$20,000-$22,000 ........... 8 76,000-$ 78,000 ......... 36 
2,000-$24,000 ........... 9 78,000-$ 80,000 ......... 37 
24,000-$26,000 ........... 10 80,000-$ 82,000 ......... 38 
$26,000-$28,000 ........... 11 82,000-$ 84,000 39 
28,000-$30,000 ........... 12 84,000-$ 86,000 ......... 40 
30,000-$32,000 ........... 13 86,0 88,000 41 
32,000-$36,000 ........ oe 88,000-$ 90,000 ......... 42 
36,000-$38,000 ........... 16 90,000-$ 92,000 ......... 43 
38,000-$40,000 ........... 17 92,000-$ 94,000 ......... 44 
40,000-$42,000 ........... 18 94,000-$ 96,000 ......... 45 
$42,000-$44,000 ........... 19 96,000-$ 98,000 ......... 46 
44,000-$46,000 ........... 2 98,000-$100,000 ......... 47 
46,000-$48,000 ........... 21 100,000-$150,000 ......... 48 
48,000-$50,000 ........... 22 150,000-$200,000 ......... 49 
en SS 23 200,000-$300,000 ......... 50 
$52,000-$54,000 ........... 24 300,000-$400,000 ......... 51 
$54,000-$56,000 ........... 25 400,000-$500,000 ......... 52 
Te A eee 26 $500,000-$750,000 ......... 53 
$58,000-$60,000 ........... 27 $750,000-$1,000,000 ....... 54 
§60,000-$62,000 ........... 28 CPVGE BEGG OO oo ccccsase 55 
$62,000-$64,000 ........... 29 
Proposed surtax rates 
Per cent Per cent 

$ 4,000-$ 6,000 ........... 4 $ 62,000-$ 68,000 ......... 35 
$ 6,000-$ 8,000 ........... 5 $ 68,000-$ 74,000 ......... 38 

oe. eee 6 z 74,000-$ 80,000 ......... 41 
10,000-$14,000 ........... 8 80,000-$ 90,000 ......... 45 
$14,000-$18,000 ........... 10 $ 90,000-$100,000 ......... 50 
18,000-$22,000. ........... 12 100,000-$150,000 ......... 52 
vk Of) See 14 150,000-$200,000 ......... 53 
26,000-$30,000 ........... 16 200,000-$300,000 ......... 54 
30,000-$34,000 ........... 18 300,000-$400,000 ......... 55 
$34,000-$38,000 ........... 20 400,000-$500,000 ... . .. 56 
$38,000-$44,000 ........... 23 500,000-$750,000 ......... 57 
$44,000-$50,000 ........... 26 $750,000-$1,000,000 ....... 58 
$50,000-$56,000 ........... 29 oe eee 59 
$56,000-$62,000 ........... 32 


(c) Credits against net income—Under section 25 of the 
Revenue Act of 1932, there are allowed as credits against 
net income for normal tax (but not for surtax) purposes, 
dividends, interest on obligations of the United States, 
personal exemptions, and credits for dependents. 

To carry out the policy of retaining practically the same 
tax burden on ordinary income, it is necessary in connec- 
tion with the proposed plan to allow the personal exemp- 
tions and credits for dependents as an offset against surtax 
as well as normal tax. Moreover, in accordance with the 
principle of ability to pay, there seems to be no good reason 
why these credits should not be allowed for the computa- 
tion of both taxes. Under present law, for instance, a 
single man with an income of $7,000 from dividends pays 
exactly the same tax as a married man with 10 children 
having the same income from dividends. The personal 
exemptions and credits for dependents would appear to be 
in lieu of deductions for necessary living expenses. They 
should obviously apply to both taxes as do all other 
ordinary deductions. 

(d) Effect of rate structure changes——The changes recom- 
mended in paragraphs (a), (b), and (c), above, are inter- 
related, and it is now necessary to point out the combined 
result of these changes. The exact results are shown in 
four tables, which will be found in exhibit B of the appen- 
dix, showing the present and proposed taxes on various 
amounts and kinds of net income in the case of both 
single and married persons. 

An examination of these four tables is sufficient to 
determine the following facts in relation to the effect of 
the changes proposed in the rate structure of existing 
law: 

First. The tax on income from salaries, business, wholly 
taxable interest, rents, royalties, etc., is not changed to a 
consequential amount in any case. There is absolutely no 
change on net incomes of $6,000 or less. Above $6,000 
there is a slight increase on the single man and a slight 
decrease on the married man. These slight changes seem 
proper. Under existing law a married man in this class 
pays a tax of $30,100 on an income of $100,000 while a 
single man on the same income pays $30,220. This slight 
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difference in tax of $120 is obviously insufficient in view 
of the difference in ability to pay of the two persons. 
Under the proposed rates these two individuals will pay 
taxes of $29,810 and $30,620, respectively. 

Second. The tax on income derived from dividends and 
partially tax-exempt Government obligations will be sub- 
stantially increased as a result of the proposed changes, 
although such tax will still be substantially lower than the 
tax on earned income. For instance, at present the mar- 
ried man’s tax on an earned income of $100,000 is $30,100, 
and on income from dividends of like amount $22,460. 
Under the proposed rates the tax in the latter case will be 
25,910 instead of $22,460. It is believed this increase can 
well be borne both in the case of dividend income and in 
the case of income from partially tax-exempt interest. 


The subcommittee is of the opinion that these changes 
in the rate structure will increase the revenues of the 
Government by approximately $36,000,000 annually. 


(2) Depreciation and Depletion 


Your subcommittee has been impressed by the extent to 
which taxable net income is reduced by the deductions for 
depreciation and depletion, allowed under Sections 23 (k) 
and (1) of the Revenue Act of 1932. 


While recognizing the soundness from an accounting 
standpoint of these deductions, your subcommittee recom- 
mends that, for the years 1934, 1935, and 1936 these allow- 
ances be reduced by 25 per cent. 


In the first place, it must be remembered that these 
amounts deducted from income do not represent cash out- 
go like wages, repairs, and similar expenses, but are annual 
reserves generally theoretically set aside to replace plant 
and property investments. In the second place, the mag- 
nitude of such allowances depends on the life of the prop- 
erty—a very uncertain factor. The following figures show 
the depreciation and depletion deductions shown on cor- 
poration returns for 1930 and the net income and deficits 
thereon both before and after these allowances: 


Corporations reporting net income 
Net income before depreciation and depletion 
a tn BO ftp AR a Maha aig $2,622,845,724 
veo > sera SORT paap i eatt ste eee 2 Mra 243,940,819 


$9,295,599,253 


2,866,786,543 


Taxable net income $6,428,812,710 


Corporations reporting deficit 
Deficit before depreciation and depletion. ... 
RR i Ro et a ee $1,363,363,159 
BI, a 2d.0 65 wih eas ota esto gale pelea kiwis abe 219,074,967 


1,582,338,126 
$4,877,594,854 


$3,295,259,728 


Deficit after depreciation and depletion. 


Thus, in the case of profitable companies, net income is 
reduced 31 per cent by these allowances, while in the case 
of unprofitable companies the deficits are increased by 48 
per cent. These percentages will be much greater in the 
depression years of 1931 and 1932. It should also be men- 
tioned that the depreciation allowance is more important 
from a revenue standpoint, as it is nearly 10 times greater 
than the depletion allowance. Moreover, depreciation has 


been increasing for years, while recently depletion has been 
decreasing. 


Your subcommittee first investigated means of limiting 
the amount allowed to a certain percentage of net income, 
but this was found almost impossible to draft into law 
and was coupled with certain inequities. In the face of the 
present emergency, and because taxable net income is 
being completely wiped out by these allowances in many 
cases, your subcommittee has come to the conclusion that 
it will be wise to reduce the allowances made under exist- 
ing law by 25 per cent for the three years 1934, 1935, and 
1936. This will furnish a fair trial of the limitation and will 
furnish temporary stability of revenue at least. On the 
other hand, no permanent injustice will be done individuals 
Or corporations, as the basis of the depreciable or deplet- 
able property will only be reduced by the amount of these 
items allowable after the 25 per cent reduction. 


_ It is estimated that the adoption of this plan will result 


in an increase in revenue of about $85,000,000 for each of 
the three years mentioned. 
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(3) Capital Gains and Losses 


Existing law provides in Section 101 for a special treat- 
ment of the gains and losses resulting from the sale of 
capital assets held over 2 years. The tax on gains on such 
sales is limited to 12% per cent, with a corresponding 
limitation in case of losses. In the case of assets held less 
than 2 years the gains are taxed in full and the losses 
allowed in full except in the case of stocks and bonds, 
losses from which are limited under Section 23 (r). 

Our present system has the following defects: 

First. It produces an unstable revenue—large receipts 
in prosperous years, low receipts in depression years. 

Second. In many instances, the capital-gains tax is im- 
posed on the mere increase in monetary value resulting 
from the depreciation of the dollar instead of on a real 
increase in value. 

Third. Taxpayers take their losses within the 2-year 
period and get full benefit therefrom, and delay taking 
gains until the 2-year period has expired, thereby reducing 
their taxes. 

Fourth. The relief afforded in the case of transactions 
of more than 2 years is inequitable. It gives relief only 
to the larger taxpayers with net incomes of over $16,000. 

Fifth. In some instances normal business transactions 
are still prevented on account of the tax. 

Your subcommittee has examined the British system, 
which disregards these gains and losses for income-tax 
purposes. The stability of the British revenue over the 
last 11 years is in marked contrast to the instability of 
our own. In that period the maximum British revenue 
was only 35 per cent above the minimum, while in our 
own case the percentage of variation was 280 per cent. 

Your subcommittee, however, has been unable to reach 
the conclusion that we should adopt the British system. 
It is deemed wiser to attempt a step in this direction with- 
out letting capital gains go entirely untaxed. Your sub- 
committee recommends the following plan submitted by 
the staff of the Joint Committee on Internal Revenue 
Taxation: 

First. To measure the gain or loss from the sale of 
property by an individual acccording to the length of time 
he has held the property, the following percentages of gain 
or loss are recognized for tax purposes: 


100 per cent if the capital asset has been held for not 
more than 1 year; 

80 per cent if the capital asset has been held for more 
than 1 year but not more than 2 years; 

60 per cent if the capital asset has been held for more 
than 2 years but not more than 3 years; 

40 per cent if the capital asset has been held for more 
than 3 years but not more than 5 years; and 

20 per cent if the capital asset has been held more than 
5 years. 


Second. In the cases where the losses as computed 
above exceed the gains so computed, the excess losses are 
entirely disallowed. 

Third. In the case of corporations the graduated per- 
centage reduction of gains and losses does not apply. 
However, capital losses sustained by corporations are al- 
lowed only to the extent of capital gains. Under the pres- 
ent law corporations are allowed to offset capital losses 
against ordinary income. 

Fourth. The plan outlined above is not made applicable, 
for obvious reasons, to stock in trade or property which 
is included in the taxpayer’s inventory. 

It is believed that the adoption of this plan will result 
in much greater stability in revenue, will give all taxpayers 
equal treatment, will encourage normal business transac- 
tions, and will give a revenue of perhaps $30,000,000 addi- 
tional under present conditions without any substantial 
loss over a long period of years. 

The whole subject is described in greater detail in ex- 
hibit C of the appendix. In any event, the method pro- 
posed is absolutely safe from a revenue standpoint, 
inasmuch as capital losses cannot be used to reduce the 
ordinary income, while gains are taxed in full or in part in 


proportion to the time for which the property has been 
held. 


(4) Personal Holding Companies 


Perhaps the most prevalent form of tax avoidance prac- 
ticed by individuals with large incomes is the scheme of 
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the “incorporated pocketbook.” That is, an individual 
forms a corporation and exchanges for its stock his per- 
sonal holdings in stock, bonds, or other income-producing 
property. By this means the income from the property 
pays corporation tax, but no surtax is paid by the individual 
if the income is not distributed. 


For instance, suppose a man has $1,000,000 annual in- 
come from taxable bonds. His tax under existing law will 
be $571,100. However, if he forms a holding company 
to take title to the bonds and to receive the income there- 
from, the only tax paid will be a corporate tax of $137,500 
as long as there is no distribution of dividends. Thus, a 
tax saving of $433,600 has been effected. 


It is true that section 104 of our income tax law puts a 
50 per cent penalty on this accumulation of profits to 
avoid surtaxes, but, nevertheless, there seems no doubt 
that this form of avoidance is still practiced to a large ex- 
tent. By making partial distribution of profits and by 
showing some need for the accumulation of the remaining 
profits the taxpayer is able to defeat the Government in 
proving a purpose to avoid surtaxes. 

Your subcommittee, therefore, recommends that the 
present section 104 be divided into two parts, one dealing 
with the personal holding company and the other with all 
other corporations which accumulate unreasonable sur- 
pluses. The part dealing with personal holding companies 
has been entirely rewritten, while the present law has been 
retained with a few modifications to provide for the other 
companies. 

In regard to the personal holding companies, your sub- 
committee recommends that they be defined as any cor- 
poration 80 per cent of whose gross income for the taxable 
year is derived from rents, royalties, dividends, interest, 
annuities, and gains from the sale of securities, and whose 
voting stock to the extent of more than 50 per cent is 
owned by not more than five individuals at the close of the 
taxable year. In computing the number of individuals who 
own the majority of the voting stock of a corporation it is 
proposed to count as one all members of a family in the 
direct line as well as the spouse and brothers and sisters. 

It is recommended that a tax of 35 per cent be levied 
on the “undistributed adjusted net income” of such cor- 
porations. This undistributed adjusted net income is de- 
termined by adding to-the net income of a corporation the 
amount of dividends received from other corporations and 
the amount of partially tax-exempt interest and by sub- 
tracting therefrom Federal income taxes paid, contribu- 
tions or gifts not otherwise allowed for income-tax purposes 
and actual losses from the sales or exchanges of capital 
assets to the extent to which they are not otherwise al- 
lowed. From the result of this computation, which gives 
what is called the “adjusted net income,” there is to be 
subtracted an arbitrary allowance of 10 per cent of the 
adjusted net income and the dividends paid to stockholders 
during the taxable year. The purposes of the two last- 
named deductions are (1) to allow such corporations a 
reasonable reserve for contingencies and (2) to prevent the 
additional tax from applying to sums actually distributed. 

The effect of this system recommended by your subcom- 
mittee is to provide for a tax which will be automatically 
levied upon the holding company without any necessity for 
proving a purpose to avoid surtaxes. It is believed that the 
majority of these corporations are formed for the sole pur- 
pose of avoiding the imposition of the surtax upon the 
stockholders. 

In regard to the tax on other corporations which im- 
properly accumulate surpluses for the avoidance of sur- 
taxes, only two major changes need be made. First, it is 
recommended that the rate of tax on these other corpora- 
tions be reduced to 25 per cent. The 50 per cent rate now 
imposed is entirely too high to be readily enforceable. It 
represents a tax of much more than would have been im- 
posed if the surplus had been distributed. Moreover, such 
surplus, even after the payment of tax, is still subject to 
the surtax in the hands of the individual when ultimately 
distributed. Second, the present law imposes the tax upon 
the entire net income; that is, the tax is the same whether 
50 per cent of the net income was distributed or whether 
none of it was distributed. It is, therefore, recommended 
that the tax be applied to the net income after the amount 
of such net income has been diminished by the amount of 
dividends paid during the taxable year. 
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Much more might be said in regard to corporations which 
are formed or availed of for the purpose of preventing the 
imposition of surtaxes upon the stockholders. Several in- 
stances have recently been developed in connection with 
the investigations of the Senate Committee on Banking 
and Currency, and, therefore, it is believed unnecessary to 
go into this matter further. 

Your subcommittee believes that its recommendation 
now made in respect to these’ companies is of the utmost 
importance and, furthermore, that it will result, directly or 
indirectly, in increasing the annual revenue of the Govern- 
ment by not less than $25,000,000. 


(5) Exchanges and Reorganizations 


Your subcommittee makes the following recommenda- 
tions with respect to exchanges and reorganizations: 

(a) That the exchange and reorganization provisions 
contained in Section 112 of existing law be abolished; 

(b) That in cases where the immediate payment of tlie 
tax on a gain resulting from an exchange or reorganization 
results in undue hardship to the taxpayer, the Treasury be 
granted authority to extend the time for the payment of 
that portion of the tax attributable to such gain for a 
period not in excess of 2 years. 

The elimination of the exchange and reorganization pro- 
visions will serve a two-fold purpose. First, it will close 
the door to one of the most prevalent methods of tax 
avoidance. Second, it will greatly simplify the income tax 
law by eliminating some of its most complicated provisions. 
The underlying principle behind all of the exchange and 
reorganization provisions of the present law is that they 
do not result in tax exemption, but that the tax is post- 
poned. It is claimed that many of the so-called exchanges 
or reorganizations result in mere paper profit, and that to 
tax them at the time of the exchange will seriously inter- 
fere with business. However, under the existing system 
the taxpayer is able to escape tax on these gains entirely 
by being permitted to elect the year in which he shall, 
report such gain. 

Many of the exchanges and reorganizations which the 
Supreme Court holds result in taxable income under the 
Revenue Act of 1917 and prior acts, are now made tax- 
free under the present law. Your subcommittee is of thie 
opinion that any system is unsound which does not tax 
gains in the year in which realized. The year of realiza- 
tion is the year in which such gains become income under 
the Constitution, and to defer the taxing of gains until 
later years opens a wide field of tax avoidance. 

For these and other reasons stated in the report of the 
staff of the joint committee contained in exhibit D of the 
appendix, your subcommittee is of the opinion that the 
exchange and reorganization provisions of the present law 
should not be retained. It is estimated that this change 
will result in a saving to the Government of at least 


$18,000,000. 


(6) Dividends out of Pre-March 1, 1913, Earnings 

The present law, in Section 115, provides that if a cor- 
poration pays a dividend out of earnings or profits 
accumulated before March 1, 1913, or out of increase in 
value of property accrued before March 1, 1913, the divi- 
dend in either case is not taxable to the stockholder. 

Your subcommittee recommends that these dividends he 
subjected to the surtax in the hands of the stockholder as 
in the case of any other dividend received. Such action 
was recommended by the Committee on Ways and Means 
and approved by the House in connection with the Revenuc 
Acts of 1928 and 1932, but the Senate rejected the proposed 
change. The subject, therefore, has been fully discussed in 
the past. 

The present system is equivalent to allowing a large 
volume of dividends from the stock of domestic corpora- 
tions to go entirely tax-free and to swell the already large 
total of tax-exempt income from Federal, state, and local 
obligations. It is believed that the recommendation of 
your subcommittee, if followed, will result in an increased 
annual revenue of approximately $6,000,000. 


(7) Foreign Tax Credit 
Your subcommittee recommends complete elimination vf 
the provision of the present law (Sec. 131, Revenue Act 
of 1932) allowing foreign income taxes to be credited 
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against Federal income tax. The present provision dis- 
criminates in favor of American citizens and domestic cor- 
porations doing business abroad as compared with those 
doing business in this country. For instance, an American 
citizen who pays a state income tax is only entitled under 
the present law to deduct such tax from his gross income 
in arriving at his net income subject to the Federal tax. 
He is not permitted to offset his state income tax against 
his Federal income tax. However, if an American citizen 
pays an income tax to a foreign country, the present law 
allows him, under certain limitations, to reduce his Fed- 
eral income tax by the amount of such foreign tax. Fur- 
thermore, a domestic corporation doing business in this 
country is also only allowed a deduction from gross income 
for the income taxes paid to the states. However, an 
American corporation doing business abroad, either direct- 
ly or through a subsidiary company, is entitled, subject to 
certain limitations, to offset its Federal tax by the amount 
of income taxes paid to a foreign country. This dis- 
crimination is particularly noticeable in view of the recent 
decision of the Supreme Court holding that the term “for- 
eign country” as used in the credit sections means not only 
a foreign state recognized in international law but any 
political subdivision thereof, no matter how small. 


Under the Revenue Acts of 1913, 1916, and 1917 a tax- 
payer was not entitled to any credit for taxes paid to a 
foreign country. These early acts permitted taxes paid 
to a foreign country to be deducted only from gross in- 
come, which was also the rule applied in the case of state, 
county, and municipal taxes. 


Your subcommittee is of the opinion that taxes paid to 
foreign countries should be treated in the same manner as 
taxes paid to the states and should only be. allowed as a 
deduction from gross income. It is estimated that the 
elimination of the foreign-tax credit will increase the Gov- 
ernment revenues by about $10,000,000 annually. 


(8) Consolidated Returns 


Section 141 of existing law permits corporations, which 
are affiliated through 95 per cent stock ownership, to file 
consolidated returns. 


Your subcommittee recommends that this permission be 
withdrawn. 


The subject of consolidated returns has long been in 
controversy. The revenue bill of 1918, as passed by the 
House, prohibited the consolidated return which had been 
previously allowed under the regulations of the Treasury 
Department. The bill as passed by the Senate and finally 
enacted specifically provided for the consolidated return. 
‘he revenue bill of 1928, as passed by the House, denied 
the right to file consolidated returns, but this provision 
was eliminated in the Senate. During the consideration of 
the revenue bill of 1932 a compromise was effected re- 
sulting in the levying of an additional tax of three-fourths 
of 1 per cent on the consolidated net income. This addi- 
tional tax was increased to 1 per cent by the National 
Industrial Recovery Act. 


It cannot be denied that the privilege of filing consoli- 
dated returns is of substantial benefit to the large groups 
of corporations in existence in this country. This is espe- 
cially true in depression years, for the effect of the con- 
solidated return is to allow the loss of one corporation to 
reduce the net income and tax of another, and during a 
depression more losses occur. Another effect of the con- 
solidated return is to postpone tax. This is because there 
is no profit recognized for tax purposes on intercompany 
transactions, and profits on a product of the consolidated 
group, passing through the hands of the different members 
of the group, are not taxed until the product is disposed of 
to persons outside the group. 


In the past, when any corporation could carry forward 
a net loss from one year to another, the consolidated group 
did not have such a great advantage over the separate cor- 
poration. Now that this net-loss carry-over has been 
denied, the advantage of the consolidated return is much 
greater on a comparative basis. 


Your subcommittee is of the opinion that, at least in the 
first few years, an annual increase in revenue of $20,000,000 
will result from the proposed elimination of the consoli- 
dated return. 
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(9) Partnership Losses 


Under the present law (Sec. 182, Revenue Act of 1932) as 
interpreted by the Treasury, a member of a partnership is 
entitled to reduce his ordinary income by a net loss of the 
partnership of which he is a member, according to his dis- 
tributive share in the partnership. For instance, an indi- 
vidual might have an income of $100,000 from sources 
outside the partnership. If he has a one-half interest in a 
partnership which has a net loss of $100,000, he is able to 
reduce his taxable income by 50 per cent. Your subcom- 
mittee is of the opinion that partners should not be 
permitted to offset against their ordinary income losses sus- 
tained by the partnership. It is estimated that this change 
will increase the revenue by at least $7,000,000 annually. 


(10) Problems Passed Over 


(a) Earned income—The Revenue Acts of 1924, 1926, 
and 1928 all gave a credit for earned income. This relief 
was continued in the revenue bill of 1932 as passed by the 
House, although the tax credit was changed to a deduction 
in the interest of simplication. The relief was finally elimi- 
nated in the Senate solely because of the necessity for 
more revenue. Your subcommittee has examined this ques- 
tion and believes some moderate form of earned income 
relief justifiable. The principle of taxing earned income. at 
somewhat lower rates than investment income is recog- 
nized by practically all other nations having an income tax. 
However, while recognizing the equity of this principle, 
your subcommittee has refrained from making a recom- 
mendation thereon until the revenue requirements of the 
Government are made known. 

(b) Officers’ salaries—Your subcommittee debated at 
length the advisability of limiting the amount of the de- 
duction allowed to a corporation on account of salary or 
other compensation received by any officer of the corpora- 
tion. The numerous examples of excessive officers’ sal- 
aries brought to light during the past year were not 
overlooked. 

It appears that, while some desirable purpose might be 
accomplished from the limitation mentioned, no gain in 
revenue could be expected. On the contrary, if lower of- 
ficers’ salaries were actually paid; a loss in revenue would 
result. This comes about because high salaries bear not 
only the normal tax but heavy surtaxes, while distribu- 
tions in dividends would bear no normal tax and on ac- 
count of the spread of the amount distributed among all 
the stockholders would bear less surtax in the aggregate. 

In view of the above, your subcommittee refrains from 
making a recommendation on this subject. 

(c) Community property income—The income-tax situa- 
tion existing in eight states of the Union having com- 
munity property laws has been carefully considered. No 
recommendation in regard thereto is made by your sub- 
committee in view of the legal difficulties involved. 

(d) Intoxicating liquors——Considerable attention has been 
given to the question of liquor taxes, but in view of the 
fact that the President has created an interdepartmental 
committee to study the questions involved, it was the 
thought of the subcommittee that further consideration 
should be deferred until recommendations were received 
from the President. It is the thought of the subcommittee, 
however, that in the event additional legislation is re- 
quired, the same should be handled by separate legislation 
and not made a part of the general revenue bill, in order 
to expedite its passage so as to protect the Treasury from 
loss of revenue. 

(e) Future issues of United States obligations.—Your sub- 
committee is generally favorable to the policy of making 
all future issues of Federal Government obligations subject 
to surtax. However, no recommendation is made thereon 
in the absence of definite recommendations from the Treas- 
ury Department on this important matter connected with 
the fiscal policy of the Government. 

(f) Equitable provision—Due to the effect of the statute 
of limitations, it quite frequently happens that the same 
item of income is taxed twice or not at all. This comes 
about through the inclusion of such item in the return for 
the wrong year. In the same way it happens that deduc- 
tions from income may be allowed twice or not at all. 

Your subcommittee is of the opinion that these in- 
equities should be cured, so that the Government might at 
least get the tax once on an item of income and not be 
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obliged to allow a deduction twice. It is also deemed 
equally desirable that a taxpayer should not be taxed twice 
on the same item of income and allowed a proper deduc- 
tion from net income once. 

The subcommittee will endeavor to submit a recommen- 
dation on this important problem at a later date if certain 
practical difficulties can be overcome. 


Part II. Minor Problems 


The second part of the report is devoted to what 
are classified as minor problems. The recommenda- 
tions with respect to the various subjects follow: 

Annuities—Since such receipts are in fact part return of 
interest and paat return of capital, an arbitrary rule should 
be adopted that 3 per cent of the amount paid for the 
annuity shall be deemed to be interest. 

Interest ow» Money Borrowed to Purchase Tax-exempt 
Securities—Interest paid on deposits invested in tax-ex- 
empt securities should be disallowed as a deduction for 
income-tax purposes. 

Deduction of Death and Gift Taxes from Net Income.— 
These being expenses or charges which are imposed upon 
the transfer of capital and are not incurred in the produc- 
tion of income but for which liability attaches regardless 
of whether there is any income, such deductions should be 
disallowed for income-tax purposes. 

Gambling Losses—Limitation of gambling losses to the 
extent of gains from such transactions. 

Future Expenses in Case of Casual Sales of Real Property. 
—Elimination of provision of Section 23 (0) of the Revenue 
Act of 1932, allowing an individual who makes a casual sale 
of real property to reduce the gain from such sale by ex- 
penditures which he has contracted to make but which 
cannot be determined until later years. 

Dividends from Foreign Corporations.—Elimination of 
Section 23 (p) (2) and Section 25 (a) (2), the effect of 
which would be (a) to deny a deduction to a domestic 
corporation for all dividends received from foreign cor- 
porations, and (b) to deny to any individual receiving such 
dividends the exemption from normal tax. 

Deductions Attributable to Tax-exempt Income.—Addition 
to Section 24 (a) of existing law a paragraph which will 
prevent the deduction of an item which is allocable to the 
production of income wholly exempt from the income tax. 

Losses Between Members of a Family—Addition to Sec- 
tion 24 (a) of existing law of a paragraph which will deny 
losses to be taken in the cases of sales or exchanges of 
property between members of a family, or between a share- 
holder and a corporation in which such shareholder owns 
a majority of the voting stock. The term “family” is de- 
fined to include brothers and sisters, spouse, ancestors, and 
lineal descendants. 

Accrued Income and Accrued Deductions of Decedent.—Ad- 
dition to Section 42 of the Act of 1932 of a provision requir- 
ing the income-tax return of a decedent to include such 
amounts of income accrued up to the date of his death, 
regardless of the fact that he may have kept his books on 
the cash basis. An added provision to Section 43 allowing 
deductions to be likewise accrued. 

Casual Sales on Installment Basis—Change in Section 44 
(b) of the Revenue Act of 1932 so as to limit the use of the 
installment basis of reporting income to sales where the 
initial payments do not exceed 30 per cent. 

Allocation of Income.—Inclusion of the word “organiza- 
tions,” along with trades and businesses, and the additions of 
the word “avoidance” along with evasion in Section 45 of 
existing law, which gives authority to the Commissioner to 
allocate items of income or deductions between trades or 
businesses which are owned by the same interests, when 
necessary to prevent evasion of taxes. The changes would 
give the Commissioner somewhat greater latitude in apply- 
ing this section. 

Income Tax Receipts —Revise of language of Section 56 
(h), which requires the collector to furnish the taxpayer 
with an income-tax receipt upon payment of his income 


tax. 

Sale of Mines and Oil or Gas Wells—Elimination of Sec- 
tion 102 of existing law providing that in the case of the 
sale of mines and oil or gas wells where the principal value 
of the property has been demonstrated by prospecting or 
discovery work done by the taxpayer, the tax attributable 
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to such sale shall not exceed 16 per cent of the selling price. 
The subcommittee holds that in the present state of over- 
production there is no need to continue this subsidy. 

Basis for Gift in the Case of Loss—To forestall the use of 
Section 113(a) (2) of existing law as a means of transferring 
losses from one person who has little income to another person 
with large income, it is recommended that the donee be re- 
quired to use as his basis for determining loss the cost to 
the donor or the market value of the property at the time 
of the gift, whichever is lower. 

Basis for Property Passing by Power of Appointment — 
Elimination of the special rule in Section 113 (a) (4) of the 
1932 Act for determining the basis for computing gain or 
loss upon the sale of such property. 

Basis for Property Transmitted at Death—Revision of 
Section 113 (a) (5) of the 1932 Act, so that a uniform basis 
rule may be required in the case of property passing at 
death, whether real or personal. 

Basis of Property for Loss (Acquisition Before March |, 
1913).—Revision of Section 113 (a) (13) so as to eliminate 
loss allowance in any case where the selling price exceeds 
the taxpayer’s investment in the property. 

Distributions in Liquidation—Revision of Section 115 (c), 
so that a liquidating dividend shall be treated as a sale of 
the stock, with the provision that the amount of gain to 
a shareholder shall be taxed as an ordinary dividend to 
the extent that it represents a distribution of earnings or 
profits, and as a gain from sale of property to the extent 
that it does not represent such a distribution. The change, 
the report states, will prevent the large shareholder from 
escaping the surtax on the earnings of the corporation and 
will also relieve the small shareholder from payment of the 
normal tax on liquidating distributions out of earnings or 
profits. 

Interest Received by Nonresident Aliens—Amendment of 
Section 119 (a), Revenue Act of 1932, to make it clear that 
nonresident aliens and foreign corporations are not exempt 
from Federal income tax on any interest paid by the United 
States, the territories, or the District of Columbia, on their 
obligations, tax refunds, or judgments. 

Deduction for Charity—Elimination of Section 120, Rev- 
enue Act of 1932, which provides for the allowance of 
charitable contributions in full where for the preceding 10 
years 90 per cent of the taxpayer’s net income has been dis- 
tributed by such contributions. 

Withholding—Tax-free Covenant Bonds.—Discontinuance 
of the system of withholding a tax on tax-free covenant 
bonds as provided by Section 143 (a), Revenue Act of 1932. 

Information Returns—Amendment of Sections 148 and 
149 of the Revenue Act of 1932 to require every corporation 
to file information returns as to dividends paid to any per- 
son in an amount in excess of $1,000 annually, and to re- 
quire every exchange broker dealing in stocks, bonds, etc., 
to file statements showing the names, addresses, and gross 
business transacted with persons whose gross business ex- 
ceeds $100,000 annually. 

Annuities Acquired by Bequest—Amendment of Section 
162 (b) and (c) to provide that the income of the estate or 
trust may be reduced by income paid to the beneficiaries 
only if such amounts are includible in the income of such 
beneficiaries. 

Interest Paid or Accrued—Insurance Companies.—Elimina- 
tion, for the purpose of clarification, of the words “or ac- 
crued” from Section 203 (a) (8), Revenue Act of 1932. The 
change would have no effect on the application of the de- 
duction of interest paid by life insurance companies, since 
they are on the cash receipts and disbursements basis. 

Ninety-day Letter—Petition to Board—Extension of period 
for filing a petition from 60 days, given under the present 
law, to 90 days. Change designed to reduce delay in col- 
lection of taxes and in relieving the Board calendar of 
numerous cases. 

Statute of Limitations—Assessments—(1) Amendment of 
Section 275 to provide that taxes must be assessed within 3 
years after the return was filed, instead of within 2 years 
under existing law. (2) Elimination of subsection (c) from 
Section 275, which provides that if a corporation fails to 
file a return but each shareholder includes in his return his 
distributable share of the net income of the corporation, 
then the corporation may be assessed within 4 years after 
the last date on which the shareholder’s return was filed. 


(Continued on page 471) 
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Federalism and Taxation in 


Republican Germany 


(Application to the Tax Problem in the United States) 


By LEE S. GREENE * 


ODERN taxation is constantly concerned 
M with two problems: The location of taxing 
authority and the distribution of proceeds. 
While this problem exists even in unitary states 
such as France, it constitutes an even more difficult 
problem in a federal system, such as exists in the 
United States. The necessity of 
finding substitutes for or additions 
to the general property tax brings 
this question into the immediate 
foreground as all other types of 
taxation are inextricably bound 
up with inter-state relationships. 
Moreover, periods of economic 
stress invariably result in an enor- 
mous expansion of federal powers, 
so that the ultimate relationship in 
the field of public finance between 
the federal government and the 
states, and even between the fed- 
eral and local governments, as- 
sumes pressing importance. 
Germany has faced this problem 
for decades. Allowing for signifi- 
cant differences in area, population, 
and political tendencies, there are 
still grounds of comparison be- 
tween that country and this. Both 
nations have had to face the prob- 
lem of federalism, both have rural- 
urban conflict problems, both have 
areas of contrasting degrees of 
wealth, and both have grappled with 
the fundamental problems of public administration in a 
democratic republic. Hence the German answer to this 
entire question is important for us, particularly 
since the German system has included almost every 
type of tax which human ingenuity could develop. 


In the early days of Bismarck’s Empire, the na- 
tional government was financed by assessments 
levied on the states. This system of contributions, 
known as the Matrikularsystem, was designed as a 
temporary expedient, but it lasted until the World 
War, although supplemented by the development of 
a system of excise taxes levied by the national gov- 
ernment. An even more striking step, from the 
standpoint of federalism, was taken by the adoption 
of a national inheritance tax in 1906, and a land 
value increment tax in 1911. In these cases, a por- 
tion of the yield thus collected by the federal gov- 
ernment was returned to state and local governments. 
Thus a significant aspect of German practice was 
inaugurated.? 





* Research Fellow, Brookings Institution. 


1Ottmar Bihler, “Die ce ig rere ety auf dem _ Gebiete 
des Finanzwesens” in Handbuch des 
1930), v. 1, pp. 321 ff. 
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The War brought a rapid expansion of national 
government taxation, both direct and indirect, as 
well as the further development of federal adminis- 
tration, a field in which the states had hitherto pre- 
dominated. 

Under the Republic, an entirely new sytem of tax 
administration was developed ; in this 
system, the burden of power was defi- 
nitely shifted to the national govern- 
ment. Certain influential groups of 
the revolutionary period, particularly 
the Social Democrats, urged the 
creation of a strongly centralized 
state, but a degree of local auton- 
omy was retained in the com- 
promise constitution of Weimar, 
partially in the hope of creating an 
increased democratic “home rule” 
in local government. Under this 
constitution, the federal govern- 
ment was given jurisdiction over 
sources of income in so far as those 
sources were partially or entirely 
taken over for national needs. Any 
tax, levied by any other authority, 
which endangered these sources 
was void. Moreover, the federal 
government could establish basic 
rules for state and local levies in so 
far as such rules were necessary to 
prevent damage to the income or 
commercial relationships of the 
national government. Such rules 
could also be established to prevent double taxation, 
excessive tax burdens, or hindrances to commerce 
imposed by fees. By this means, likewise, discrimi- 
nations as between domestic and imported wares 
through taxation, and export premiums were to be 
prevented. Finally, the national government could 
lay down basic rules governing local finances as a 
means of protecting important interests of society 
at large. This clause conferred almost unlimited 
authority on the federal government. In addition, 
the method of constitutional amendment in repub- 
lican Germany was so easy that practically no legal 
check on the ultimate expansion of federal authority 
existed. 


Taxes in the German Republic may be divided 
into the following classes: First, taxes administered 
by the national government, the entire yield of 
which is retained. In addition to tariffs, this group 
included excise taxes, the inheritance tax, a federal 
property tax, a property increment tax, and certain 
minor taxes on the transfer of certain properties, 
particularly intangibles of various sorts. The sec- 
ond group, which is composed of the personal and 










































































































































































































































































































































































































































































































































































































































































corporation income taxes, and the turn-over tax, was 
administered by the national government, but a 
portion of the yield was returned to the states, and 
eventually some of it to the local governments. 
This group, from the standpoint of yield, was ex- 
ceedingly important. The third class was made up 
of taxes administered by the national government, 
the total yield being returned to the states, with the 
exception of a four per cent charge deducted by 
the federal administration to cover costs of collec- 
tion. In this group were found the land acquisition 
tax, the motor tax, and the racing taxes. The fourth 
group consisted of taxes levied and administered 
locally, but according to fundamental rules laid 
down by national law. This important group in- 
cluded land, building, and business taxes and the 
tax on house-rents. It will be seen that this group 
corresponds roughly to our general property tax. 
The yield from these property taxes, which were, to 
some degree, left under local control, was important, 
more important, in fact, than the yield from similar 
taxes in Great Britain, although less significant than 
the property tax in the United States. A fifth group 
includes an unimposing remainder exemplified by a 
few license and stamp taxes, hunting taxes, dog 
taxes, and so on. These taxes were locally admin- 
istered, without control from the national authori- 
ties. In addition, the states were permitted to raise 
surtaxes, under national limitations, upon certain 
national taxes, such surtaxes being designed espe- 
cially for the land acquisition and income taxes. As 
a matter of practice, however, not all of the surtaxes 
have been used.’ Similar surtaxes were frequently 
permitted to local jurisdictions.‘ 

It will be seen that the most important sources 
of income were to an extraordinary degree regu- 
lated by the national government. But this mere 
tabulation does not complete the picture of federal 
control. As we have noted, the federal government 
was empowered to provide basic rules for taxation 
in general. It did so to a large degree. As the 
groundwork of the entire tax structure one may cite 
the statute regulating the distribution of proceeds 
and authority, called the Equalization Law (Finanz- 
ausgleichsgesetz),°5 the Tax Statute, regulating ad- 
ministration in general (Abgabenordnung),® and the 
Assessment Law (Bewertungsgesetz).". By means of 
this framework a high degree of fundamental uni- 
formity was obtained. Moreover, the basic princi- 
ple of. separation of sources was followed, so that 
the states were not permitted to tap national 
sources, and hence an additional danger of non- 
uniformity was effectually met. The raising of sur- 
taxes took place only under basic national regulation. 
Moreover, the federal law prescribed that municipal 
taxes were to be regulated by the state governments, 
and that new proposals for taxation in the munici- 
palities which introduced new kinds of taxes, or 
which introduced rates above those prescribed by 
the federal Minister of Finance must be presented 
by the state governments to this minister before 

2 Weimar constitution, Art. 11. See Anschiitz, Die Verfassung des 
De utschen Reichs, (Berlin, 1931). 

3 Roger Wells, German Cities (Princeton, 1932), pp. 168, 169. 

*Bahler, Op. cit., pp. 327-329; for yields and distribution compare 


Statistische Jahrbiicher fir das Deutsche Reich, Statistisches Reichsamt, 
(Berlin). 
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being made effective. The federal minister was 
empowered to raise objections to such local taxes, 
and disputes were settled by the National Finance 
Court. 


The federal government went a long way towards 
securing uniformity in local property tax administra- 
tion. If states raised taxes by a levy on property 
measured by value, they were compelled to use the 
assessments laid down by the federal government in 
its own property tax. However, absolute uniform- 
ity was not demanded, as southern and northern 
Germany had developed, historically, different ap- 
proaches to methods of property tax assessment. 
Hence, the law allowed the taxation of property 
according to value in exchange (Wert), actual 
productivity (Ertrag), or potential productivity 
(Ertragsfahigkeit), and, in some cases, the size of 
the estate or plant was considered. Basic rules for 
each of these methods were prescribed, however. 
The state had to set maximum rates, although the 
state administration was permitted to make special 
exceptions for municipalities burdened beyond the 
normal rate by the existence of particular businesses 
within their borders. 


National law not only permitted, but in some 
cases compelled the imposition by local units of 
certain taxes. Thus a tax on amusements had to 
be raised by municipalities. An additional example 
of federal control may be cited in the beer tax, which 
might be levied by local units with the consent of 
the states, but only in case such a tax was employed 
to lower other taxes. Federal law set maximum 
rates. 


One of the most difficult problems of public ad- 
ministration involved in centralization is the prob- 
lem of obtaining adequate local representation 
before groups responsible for policy formation for 
large areas. Some attempt at solution of this ques- 
tion was made in republican Germany. The Reichs- 
tag was elected by popular suffrage. The Reichsrat 
was an organ designed to represent state ministries 
and the Prussian provincial executives in the field 
of legislation. The National Economic Council, 
containing representatives of business and occupa- 
tional groups, could be moved by local sentiment, 
although its function was only advisory. Moreover, 
before the assessment of income, turn-over, and 
property taxes, the local federal administrative 
offices were required to hear the representations of 
authorized municipal authorities. Municipal repre- 
sentatives sat, in an advisory capacity, on local 
federal assessment committees. The local advisory 
groups On assessment did not attract as much atten- 
tion as was hoped, and the system of representation 
thus devised cannot be said to have functioned as 
well as was desired. 

The republican period in Germany was an era of 
constant centralization which reached its culmina- 
tion in the sweeping “coordination” under the Nazis. 
Present plans for reform include a complete cen- 





5 Finanzausgleichsgesetz of April 27, 1926, together with later amend- 
ments, as found in Triepel, Quellensammlung zum Deutschen Reichs- 
staatsrecht, Sth ed., (T&bingen, 1931), pp. 305 ff 

® Reichsabgabenordnung, May 22, 1931 (new reading), in Reichs- 
gesetzblatt, 1931 I, pp. 161 ff 

1 Reichsbewertungsgesetz (new reading), Reichsgesetzblatt, 1931 I, 
P 222 ff. These statutes form the basis for the discussion which 
ollows. 
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tralization of the administration of all taxes in the 
hands of the federal authorities, and the eventual 
elimination of state boundaries. However, the 
problem of redistribution of the tax yield is a perma- 
nent one. 


Frequently, centralization in the republican period 
came at the request of state governments, which, 
impelled by motives of economy, turned their taxes 
over to federal administration and the federal courts. 
Innumerable examples of such transfers occurred 
from 1930 to 1933.° 


Federal control in Germany reached into the de- 
tailed administration of localities. The national 
government began at an early date to interfere in 
local budget making. Since 1924, the federal gov- 
ernment, under the direction of the Minister of 
Finance, aided by state supervisory authorities, has 
exercised control over local acceptance of foreign 
credit..° By presidential ordinance of December 
first, 1930, local budgets for 1932 and 1933 were lim- 
ited to 1931 figures. Surpluses were to be applied 
to tax or debt reduction. Reductions in the pay of 
local civil servants were forced by this ordinance.” 
This control was tightened by the ordinance of June 
fifth, 1931, and provision was made for meeting local 
resistance by providing for state commissioners to 
replace locally elected governments, where neces- 
sary.** Under the Nazi regime, such commissioners 
appointed by central authorities have been freely 
used. An additional lever for detailed national con- 
trol of local budgets was found in the granting of 
national aid for relief burdens to municipalities 
staggering under the financial load of such serv- 
ices.% These examples do not, by any means, give 
a complete picture of the widespread control over 
local governments, but they may serve to indicate 
the general direction of federal policy. 

The division of yields to different units of gov- 
ernment under the Republic were made on various 
bases. For example, seventy-five per cent of the 
yield of the income tax was returned to the states 
on the basis of the combined budgets of districts 
within the state in each case. Of this amount, at 
least half had to be passed on to the municipalities 
on the basis of need. Thirty per cent of the turn- 
over tax was redistributed to the states, two-thirds 
on the basis of population, and one-third on the 
basis of yield. Ninety-six per cent of the land 
acquisition tax was returned to the states on the 
same basis. The motor tax was redistributed to the 
extent of ninety-six per cent of the total yield on the 
following basis: Twenty-five per cent, on the basis 
of population, twenty-five per cent on the basis of 
yield, and fifty per cent on the basis of area.** It is 
evident that the standard of need is the important 
factor throughout the process of redistribution; 
wherever other factors appear to enter they are in 





8 Wirtschaftsdienst (Hamburg, Oct. 6, 1933), Anmerkungen, p. 1372. 

® Examples will be found in Reichsgesetzblatt, 1931, p. 38; 1932, 
pp. 316, 379, 528, etc. 

10 Cf. Triepel, op. cit., pp. 294 ff., Gesetz zur Aufnahme von 
Auslandskrediten durch Gemeinden u. Gemeindeverbande, a 1925 statute 
which amended a presidential order of 1924. For later reforms, see 
Wells, op. cit., pp. 171, 172. 

11 Verordnung des Reichsprasidenten zur Sicherung von Wirtschaft 
und Finanzen v. 1. Dez., 1930, Reichsgesetzblatt, 1930. 

.. *Zweite Verordnung des Reichsprisidenten zur Sicherung von 
Wirtschaft und Finanzen v. 5. Juni, 1931, Reichsgesetzblatt, 1931. 
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fact generally used as a measure of the degree of 
need itself. 


This centralizing tendency has been the source of 
constant complaint on the part of the local units. 
The municipalities ** have been loud in their appeals 
for greater local autonomy, the chief objection being 
that the burdens laid upon them, particularly in the 
matter of relief, have been far in excess of the 
sources of income permitted them by federal regu- 
lation. Repeatedly the federal government has 
been compelled to come to their aid, but it has come 
with donations to which strings are attached. In- 
creasing regulation has been faced with continued 
local objections. 


In the present difficulties in our own tax system, 
there have appeared frequent discussions favoring a 
greater degree of coordination. We may well ask 
ourselves what advantages the German solution 
offers. An increasing degree of centralization would 
give increasing uniformity with accompanying im- 
provements in certainty and administration in 
almost every field. Forty-nine large taxing juris- 
dictions would approach a unity hitherto impossible. 
If we adopted the German system, or some of its 
features, this uniformity could be secured by a na- 
tional code, rather than by the slow, laborious, and 
uncertain method of reform through decisions of the 
federal courts. Uniform methods of assessment 
could be adopted, with resulting advantages to com- 
petitive tax payers. Greater equality and, hence, 
justice in taxation could be secured, both as between 
various states and as between classes in the national 
community. Evasion of state taxes, exemplified by 
gasoline bootlegging, could be lessened effectively. 
The weight of federal authority would be attached 
to taxation with a probable improvement in the 
quality of administration for most states, particu- 
larly as the federal civil service and the federal 
courts approach more closely the standards of scien- 
‘tific public administration than do state administra- 
tions. A host of inter-state problems, based on the 
inter-relationships of modern society, would be 
capable of solution to a degree not obtainable under 
our present unwieldy system. Finally, the distribu- 
tion of income on the part of the federal government 
would enable a development of less favored areas in 
the country through the tapping of sources of in- 
come in large centers created, in reality, by the en- 
tire social organization, rather than by any one state 
or community. Such a distribution would mean the 
possibility of a shift of the burden of government in 
the less favored regions from the general property 
tax to a base more in accord with conditions of mod- 
ern economic life. Taxes which take account of the 
social nature of wealth must necessarily be admin- 
istered on a national basis in order to be most 
effective. This is even more the case when the tax 
policy is to be used as a means of a broad policy of 
social betterment. 


(Continued on page 475) 


13 Johannes Popitz, “Die Probleme der Finanzpolitik des Reiches” in 
Strukturwandlungen der Deutschen Volkswirtschaft, (Berlin, 1929), v. 
II, p. 425. See also the Ordinance of June Sth, 1931, lex cit. 

14 See Federal and State Tax Systems, (Chicago, 1933), pp. 94, 95. 

46 Throughout the discussion, the word municipalities has been used 
to designate 





oth urban and rural local units, as is the German practice. 
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Limitations of Uniformity Provisions 
of State Constitutions 


Upon Income Tax Legislation 
By H. K. ALLEN * : 






Part II ** 


Review of Income Tax Legislation by State Courts 


TATE courts, in general, have not followed the 
~ precedent of the Pollock decision *** in reviewing 

state income tax legislation. In a majority of the 
states in which income tax laws have been contested, 
the courts have held them not to be violative of the 
uniformity provisions respecting property taxes. 
The Supreme Court of Arkansas sustained an in- 
come tax law in Stanley v. Gates *® in which the court 
held that, “An income tax is not a property tax and 
the statute does not violate the uniformity and 
equality clause.” The Court further held that an 
income tax is not prohibited by the Constitution 
under the doctrine of expressio unius est exclusio 
alterius. A state income tax was recently upheld in 
Georgia in the case of Featherstone v. Norman. In 
this case the court held that, “Property, within the 
constitutional provision requiring an ad valorem tax, 
is distinguished from income and means corpus of 
estate, or investment from which income flows.” A 
precedent for this decision in Georgia was Waring 
v. Mayor, etc.,°° in which the Supreme Court de- 
clared, “Income is not property until it is invested. 
Property is a tree; income is the fruit; labor is a 
tree; income the fruit; capital the tree; income the 
fruit;... but so long as it is fruit merely, and plucked 
to eat, and consumed in the eating, it is no tree, and 
will produce itself no fruit.” 

The explanation of the nature of property given 
in Waring v. Mayor, etc., is somewhat analogous to 
Justice Peaslee’s definition in a New Hampshire 
case. New Hampshire first held that income was 
property.** Justice Peaslee, however, dissented, de- 
claring that, “A man’s property is the amount of 
wealth he possesses at a particular moment, while 
his income is the amount of wealth obtained during 
some specified period. The two are measured by 
different standards. . . . In the measure of property 
present ownership is an essential element, and lapse 
of time can have no place. In the measure of income 
lapse of time is an essential element, and present 
possession can have no place. Each is measurable, 
but a common measure cannot be applied to both.” 
This dissenting opinion of Peaslee doubtless had 
some effect on the court’s reversing itself later when 
it decided that an income tax is not a property tax 
and so may be levied at graduated rates.®? 

The Supreme Court of Mississippi upheld the 


validity of an income tax in Hattiesburg Grocery Co. 
* Assistant in Economics, University of Illinois. 
or Part I of this article see the November issue, beginning at 
aS, Poliock F L d T 
ollock v. Farmers’ Loan an ww Ce, 3 1S. 42 5); 
158 U. S. 601 (1895). i fi ah —" 
2179 Ark. 880, 198 W. (2d) 1000 (1929). 
60 Ga. 93 (1878). 
31 Opinion of Justices, 82 N. H. 561. 
® Opinion of Justices, 84 N. H. 559 (1930). 











v. Robertson ® declaring that, “An income tax is an 
excise and not a tax on property within the require- 
ment of Const. 1890 sec. 112 that property shall be 
taxed in proportion to its value and shall be assessed 
for taxes under general laws and by uniform rules 
according to its true value.” Similarly, a statute in 
Missouri providing for a graduated, progressive rate 
of income tax was held not to violate the constitu- 
tional requirements of uniformity, due process, and 
equal protection of the laws.** The court further 
held that the term “property,” within the constitu- 
tional provision for taxing property in proportion 
to value, is inapplicable to income. 

North Carolina sustained an income tax in Ma+- 
well v. Kent Coffey Mfg. Co.,®* the Court deciding 
that an income tax is not a tax on property within 
the constitutional provision that property shall be 
taxed according to its true value in money. South 
Carolina also upheld an income tax on the ground 
that a law providing for a graduated tax on incomes 
is not in violation of the clause in the constitution 
requiring the Legislature to prescribe regulations to 
secure a just valuation for taxation for all property 
since incomes are excepted from the requirement of 
a uniform and equal rate of assessment and taxation 
of all property.*® 

The foregoing states in which income taxes have 
been sustained have general uniformity provisions. 
Similar legislation has been upheld,. moreover, in 
Idaho and Wisconsin whose constitutions provide 
for uniformity merely with respect to classes of 
property. In Diefendorf v. Gallet** the Supreme 
Court of Idaho held that the statute imposing a pro- 
gressively graduated income tax did not violate the 
uniformity of taxation clause. The court added: 
“Tt must be presumed that members of the consti- 
tutional convention were aware of the contemporary 
definition and construction of income tax as not a 
tax upon property.” Wisconsin recognized, in the 
case of Norris v. Cary,®® that an income tax is not 4 
tax on property, but against the recipient of the 
income. In an earlier Wisconsin case,®® the court 
of that state said: “However philosophical the argu- 
ment may be that taxation of rents received from 
property is in effect taxation of the property itself, 
the people of Wisconsin have said that ‘property’ 
means one thing, and ‘income’ means another; in 
other words, that income taxation is not property 
taxation, as the words are used in the constitution 
of Wisconsin.” 

Oregon is another state which requires uniformity 


upon the same class of subjects. The court in- 
3388 So. 4 (1921). 
% Bacon v. Ranson, 56 S. W. (2d) 786 (1932). 
33204 N. C. 365 (1933). 
38 Alderman v. Wells, 85 S. C. 507 (1910), 
3710 P. (2d) 307 (1932). j 
3% 239 N. W. 415 (1931). 
% State v. Frear, 148 Wis, 456 (1912), 















December, 1933 


terpreted this provision to authorize the classifica- 
tion of incomes for the purpose of taxation,*° holding 
that, “The existing provisions of the state Constitu- 
tion relating to taxation do not limit the legislative 
authority to impose an income tax, and, beyond the 
requirement that such tax shall be uniform upon the 
same Class of subjects, those provisions place no 
restraint on the legislative power to classify incomes 
and levy a graduated tax thereon.” The meaning 
of the requirement of uniformity upon the same class 
of subject was further explained as follows: “This 
does not mean that the subjects of the class selected 
for taxation shall be precisely alike in all respects, 
but rather that they must be alike in the essential 
particulars which induced the legislature to include 
them in one classification. All within the class must 
be susceptible of like treatment, and all the con- 
stituents of the class must be affected alike under 
like circumstances. Thus, from the standpoint of 
taxation, incomes, whether growing out of the own- 
ership or use of property, or derived from salaries, 
wages, or compensation for personal service, possess 
so many attributes in common, that they are readily 
susceptible of being grouped together for the pur- 
pose of the assessment, levy, and collection of a 
tax upon incomes. And such a classification is not 
rendered invalid, or the tax void, as contended by 
plaintiff, as to the incomes included therein which 
grow out of the ownership or use of property... .” 


Notwithstanding the opinions of state courts just 
described, contrary decisions have been rendered in 
a few states. An income tax law was invalidated 
by the Supreme Court of Alabama in the case of 
Eliasberg Mercantile Co. v. Grimes,*! in which the 
court held that, “in its strictest legal sense the term 
‘property’ is applicable to the exclusive right of the 
owner with respect to the use, control and dispo- 
sition of something which is capable of ownership. 
But in its more general and popular sense it is ap- 
plicable to the thing itself, and is applicable to 
incomes . . . income includes property and nothing 
= property, and therefore is itself property.” Simi- 
lar decisions have been rendered in Delaware, Mas- 
sachusetts, and Illinois. 


Surprisingly, Delaware sustained a flat-rate in- 
come tax on the very ground that income is property.*? 
Delaware, it will be remembered, belongs to the 
group of states which require uniformity merely 
upon the same class of subjects. The defendant in 
the case contended that income was not property 
within the meaning of the constitution, and, for that 
reason, could not be taxed. The court tacitly ad- 
mitted that the uniformity provision in this state 
related exclusively to property taxes but held that 
income is “property” within the meaning of the con- 
stitutional provision respecting taxation and that 
the Legislature had authority to enact an income 
tax law. The Supreme Court of Massachusetts has 
consistently held that income is property, and, while 
income may be classified for purposes of taxation, 


the rates upon each class of income must be uni- 
form.‘ 





© Standard Lumber Co. v. Pierce, 228 P. 812 (1924). 

1204 Ala. 492 (1920). 

“ State v. Pinder, 108 Atl. 43 (1919). 

8 Eaton, Crane and Pike Co. v. Com., 237 Mass. 423 (1921); also, 
see In re Opinion of Justices, 165 N. E. 900. 
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The Illinois Decision 


HE Fifty-seventh General Assembly of Illinois 

enacted an income tax law which was approved 
by the Governor on February 22, 1932.4 By its 
terms the Income Tax law imposed a graduated tax 
upon every resident of the state with respect to his 
entire net income. The rates ranged from one per 
cent on the first $1000 to six per cent on all net 
income over $25,000. Exemptions were granted of 
$1000 for single persons, $2500 for married persons, 
and $300 for each dependent. 

In addition to the general uniformity provision 
quoted above, the constitution of Illinois further 
provides: 

The specification cf the objects and subjects of taxation 
shall not deprive the General Assembly of the power to 
require other subjects or objects to be taxed in such man- 
ner as may be consistent with the principles of taxation 
fixed in this constitution —Art. IX, Sec. 2. 

The power of the legislature to levy an income 
tax is dependent, of course, upon the true meaning 
of the revenue provisions of the constitution. The 
law was contested in the case of Bachrach v. Nel- 
son,** the appellees contending that the General As- 
sembly was limited in the imposition of taxes to 
(1) property by valuation, and (2) occupations, fran- 
chises and privileges. The appellants, on the other 
hand, contended that “whatever may be the limi- 
tations of section 1 they are sufficiently removed by 
section 2 to permit the legislature to tax, as ‘sub- 
jects’ or ‘objects’ mentioned in section 2, the right 
to produce, create, receive and enjoy an income.” 

An examination of the debates of the Constitu- 
tional Convention of 1870 throws little light on the 
meaning of the revenue provisions as intended by 
the framers.*® It was stated, however, that, “the 
true method of collecting a tax for revenue purposes 
was by a tax upon property according to its value.” 
No explanation was given of the meaning of “other 
subjects or objects” in section 2, but it clearly refers 
to the subjects and objects specified in section 1. 
The constitution definitely limits taxation to a gen- 
eral property tax based upon value, except that cer- 
tain subjects and objects specified in section 1 and 
“other subjects or objects” mentioned in section -2 
may be taxed in such manner as the legislature shall 
from time to time direct by general law as long as 
they are uniform as to the class upon which they 
operate. 

Now if income is property, it is evident that, under 
the constitutional provisions, it would have to be 
taxed uniformly and at the same rate as other prop- 
erty. Furthermore, in this event, exemptions could 
not be allowed except as are granted to property 
in general. On the other hand, if income is not 
property, and yet does not fall within the category 
of “other subjects or objects,” a tax on income would 
be illegal as excluded by the constitution. But an 
income tax might reasonably be sustained if the 
court held income not to be property but considered 
it as belonging to the class of “other subjects or 
objects.” 

# Tlilinois Lowe 1931-32, p. 91. 


45 349 Ill. 579 
46 Debates of the Constitutional Convention of 1870, 
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The court first considered whether income fell 
within the classification of “other subjects or ob- 
jects.” The opinion of the court was that it did not, 
maintaining that all the cases cited by the appellants 
pertained to license fees either upon occupations, 
franchises, or privileges. This decision alone would 
seem to have been a Sufficient basis for the invalida- 
tion of the law, but the court proceeded further, 
declaring that income is property. To support its 
opinion concerning the nature of income the court 
cited several cases.*7 Strangely, a larger number of 
cases, previously discussed, which hold to the con- 
trary were not considered. The most recent de- 
cisions which agree with the Illinois opinion are 
Delaware (1919), Alabama (1920), and Massachu- 
setts (1921). The most recent opinions contrary to 
the Illinois decision are Arkansas (1929), New 
Hampshire (1930), Idaho (1932), Missouri (1932), 
and North Carolina (1933). The court rulings of 
Missouri and North Carolina were subsequent to 
that of Illinois—October 22, 1932. The preponder- 
ance of opinion of other Supreme Courts, as well as 
the most recent opinions of outside courts, are not 
in harmony with the decision in the Illinois case. 


Neither is it easy to reconcile the decision in the 
Bachrach case with earlier decisions of the Illinois 
Supreme Court. In a long list of decisions the court 
has placed a broad interpretation upon the meaning 
of “other subjects or objects” in section 2. Some of 
the taxes which have been held to fall within the 
scope of “other subjects or objects” are: a city wheel 
tax on vehicles using the public streets ;** an occu- 
pation tax on persons keeping carriages for hire ;*® 
a license fee upon persons engaged in operating pri- 
vate employment agencies ;*° and a graded tax upon 
theatres.™ 

A progressive inheritance tax was upheld by the 
Supreme Court in Kochersperger v. Drake * on the 
ground that it was not a tax upon the property itself, 
but an excise upon the right of succession thereto. 
The recent gasoline tax, levied on the fiction of its 
being a tax on the privilege of using the highways, 
was sustained accordingly.** The court, as late as 
1923, held that an income tax was not a property 
tax within the meaning of a lease covenant to pay 
taxes upon the property leased.** The court said, 
“An income tax is a tax upon the income of a person 
and not upon any particular property or business 
from which such income is derived.” 

Income has never been assessed in Illinois as prop- 
erty for purposes of taxation nor would it be prac- 
ticable to do so. The law requires that property 
shall be assessed with reference to the quantity held 
or owned on the first day of April.®> The difficulty 
in assessing income as property is obvious. Should 
merely the income for the first day of April be listed 
or should it include all income for the year ending 
April first? 

"4 Pollock v. Farmers’ Loan and Trust Co., 157 U. S. 427; Eliasberg 
Bros. Mercantile Co. v. Grimes, 204 Ala. 492; Tax Commissioner v. 


Putnam, 227 Mass. 522; Ludlow v. Woolbrinck, 275 Mo. 339; State v. 
Pinder, 108 Atl. 43; etc. 


“Harder’s Storage Co. v. City of Chicago, 235 Ill. 58 (1908). 

* Howland v. City of Chicago, 108 Ill. 496 (1884). 

% Price v. People, 193 Ill. 114 (1901). 

51 Metropolis Theatres Co. v. City of Chicago, 246 Ill. 20 (1910). 
52.167 Ill. 122 (1897). 

53 People v. Deep Rock Oil Co., 343 Ill. 388 (1931). 

% Young v. Illinois Athletic Club, 310 Ill. 75 (1913). 

55 Smith-Hurd, Illinois Revised Statutes, Chap. 120, Sec. 294. 





December, 1933 


In the light of previous decisions of the Supreme 
Court of Illinois and the high courts of other states, 
the invalidation of the Income Tax law appears to 
rest upon a weak basis. 


Income Tax Legislation in Tennessee 


ENNESSEE is another state in which income 

tax legislation has recently been declared uncon- 
stitutional.®® The case is not directly related to the 
problem under discussion since the law was declared 
invalid without regard to its violating the uniformity 
provision. In fact, the court held that the law would 
be unconstitutional whether regarded as a property 
tax or a privilege tax. An income tax on income 
derived trom stocks and bonds that are not taxed 
ad valorem is specifically authorized by Art. 2, sec. 
28 of the constitution of Tennessee. The court 
held: “that when the constitution, by way of ex- 
ception to a general provision against inequality in 
taxation, conferred upon the legislature the power 
to tax only one class of incomes (incomes derived 
from stocks and bonds that are not taxed ad valorem), 
that instrument necessarily denied to the legislature 
the power to tax incomes of other classes.” 


Conclusion 


N almost every case in which state income tax laws 

have been contested in the courts, the principal 
issue, it has been noted, is whether or not such 
legislation contravenes the uniformity provisions o/ 
state constitutions. And it has been observed that 
the violation of uniformity provisions depends upon 
the court’s interpretations of the nature of income. 
If income is property or if income taxes are regarded 
as taxes on property, then the restrictions upon prop- 
erty in general also apply to income taxes. But if 
the contrary is true, taxes on income do not fall 
within the scope of the uniformity provisions. In 
the latter event, they are legal unless inhibited by 
some other provision of the Constitution or unless 
they are in violation of the Federal Constitution. 

The Federal Constitution, we have seen, limits 
state income taxes only in so far as they violate the 
“due-process” and “equal protection-of-the-laws” 
clauses of the Fourteenth Amendment. The Fed- 
eral requirement of uniformity relates exclusively to 
]*-deral taxes and merely to geographical uniformity. 


‘) satisfactory interpretation of the nature of in- 
com? has been made by the Supreme Court of the 
United States. While many decisions have been 
rendered, they have been contradictory in nature 
and do not afford a definite answer to the problem. 

Earlier decisions of state courts were divided about 
fifty-fifty on the question. But opinions rendered 
during the past decade have been preponderantly in 
favor of the view that income is not property and 
that state income taxes are not restricted by unt- 
formity provisions of state constitutions. This con- 
clusion should not be accepted as having universal 
application, however, until it is carefully determined 
whether there are other clauses which modify the 
effect of the uniformity provisions. Tennessee and 

(Continued on page 475) 


% Evans & McCabe, 52 S. W, (2d) 159, 164 Tenn. 672 (1932). 
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The Treasury Department’s Tax Revision 
Recommendations 


EVISION of the income-tax law to eliminate any 

loopholes which now exist and to distribute the tax 

burden fairly among taxpayers was advocated before 
the Ways and Means Committee on December 15 by Act- 
ing Secretary of the Treasury, Henry Morgenthau, Jr., but 
occasion was taken to point out the inadvisability, based 
on past experience, of provisions which the public believes 
to be discriminatory or unfair. “Legitimate business trans- 
actions,” he said, “should not be impeded by being driven 
to take uneconomic forms. The income tax should properly 
take a reasonable toll from the business transactions in the 
community; it should not stop the traffic entirely.” 


Following a general statement of policies and objectives 
of the Treasury Department, recommendations with re- 
spect to the Preliminary Report of the Subcommittee of 
the Committee on Ways and Means [see page 455 et seq.] 
were presented. 


Major Problems 


The Treasury agrees with the subcommittee’s views that 
a single normal tax rate should be levied and that surtax 
rates should be adjusted accordingly, but, Budget estimates 
not being available, no opinion is expressed as to what the 
normal tax or the surtax rates for 1934 should be. Doubt 
is expressed as to the wisdom of instituting the policy of per- 
mitting the personal exemption and credits for dependents 
to be used as an offset in computing the surtax as well as 
the normal tax. 

Taxation of earned income at a lower rate than other in- 
come is advocated, with the suggestion that the provision 
take the form of a deduction of some agreed percentage 
of the taxpayer’s earned income and that it contain a limi- 
tation of its application to incomes of not more than 
$25,000. 

Recommendation is made that husband and wife living 
together should be required to file a single joint- return, 
each to pay the tax attributable to his share of the income. 
Among other things, this would eliminate the inequalities 
caused by community property laws in eight states. 

The Treasury disapproves of the proposal to reduce de- 
preciation and depletion allowances by 25 per cent “not only 
because of its doubtful constitutionality, but because of its 
inherent unfairness.” It concurs, however, with the sub- 
committee’s recommendation that the discovery depletion 
provisions be eliminated. 

With reference to the controversial question of taxation 
of capital gains and deductions for capital losses, the Treas- 
ury advocates retention of the income tax on capital gains. 
It agrees that it is fair to provide that capital losses may 
be deducted only from capital gains, with perhaps the quali- 
fication that any capital loss may be carried forwaid for 1 
year and applied against a capital gain in such latcr year. 
As an alternative the arbitrary limitation of capital losses 
to an amount of not more than 50 per cent of the capital 
gains is proposed. The subcommittee’s plan of segregating 
capital gains and losses for tax purposes is approved but 
the objection is made to the proposal of recognizing such 
gains or losses in percentages from 100 down to 20 per 
cent, depending on the period which the assets have been 
held, on the grounds that (1) it would put a premium on 
holding appreciated assets for a period of five years and 
thus put a greater brake upon the sale of capital assets at 
a profit than is now the case and (2) would result in a con- 
siderably lower tax on capital gains than at present. 


The Treasury concurs in the subcommittee’s recommen- 
dation that undistributed net income of personal holding 
companies should be subjected to a higher rate than that 
of other corporations. It does not approve, however, of 
the specific method suggested by the subcommittee, which 
is criticized as being “overspecific legislation, which not 
only complicates the revenue law and allows no flexibility 
in administration but also facilitates evasion.” 

Contrary to the subcommittee’s proposals in the matter 
of exchanges, the Treasury recommends that no change 
be made in the exchange provisions. Likewise it consid- 
ers complete elimination of the reorganization provisions 
at this time to be unwise. The subcommittee’s proposal, 
according to the Treasury view, will not only yield no 
additional revenue but will result in a net loss. The De- 
partment is now working upon a substitute for the present 
exchange and reorganization provisions. 

The Treasury agrees with the recommendation of the 
subcommittee that dividends out of earnings and profits 
accumulated, or increase in value of property accrued, be- 
fore March 1, 1913, should be subjected to surtax. 

No change, in the opinion of the Treasury, should be 
made in the present allowances for foreign income taxes. 

The subcommittee’s recommendation that consolidated 
returns be abolished is disapproved, and opposition is also 
expressed to the subcommittee’s limitation on partnership 
losses. According to the Treasury view, the proposal 
would probably operate with extreme injustice upon many 
small businesses. However, it is recognized that there are 
various unsatisfactory results flowing from the present 
partnership provisions. The Ways and Means Committee 
was told that the Department hopes to be able at an early 
date to recommend a complete revision of these provisions, 
“which will be consistent and fair, and yet will protect the 
revenues against reduction by evasion.” 

Endorsement was given to the proposal to amend the 
statute of limitations to insure that, in cases of disputes 
as to the proper year in which income or deductions should 
be reported, such items should be taken into account once 
and only once. 


Minor Problems 


As to the recommendations of the subcommittee con- 
tained in “Part II. Minor Problems” of the preliminary 
report [see page 460], the Treasury concurred in thirty 
and disapproved or proposed modifications in eleven, as 
follows: 

The Treasury does not approve the subcommitte’s rec- 
ommendations made with respect to the following subjects: 
Basis for Property Passing by Power of Appointment; 
Basis for Property Transmitted at Death; Withholding— 
Tax-free Covenant Bonds; Information Returns; Ninety- 
day Letter—Petition to Board of Tax Appeals; Statute of 
Limitations—Assessments (recommendation with respect 
to elimination of Section 275 (c)); Application of Statute 
of Limitations Where Taxpayer Has Failed to Disclose an 
Amount of Gross Income in Excess of 25 per cent of the 
Amount of Gross Income Stated in the Return; Claims for 
Credit; Dividends in Kind; and Excise Tax on Distribution 
of Corpus of a Trust. With respect to annuities, the Treas- 
ury concurs in the view that that portion of annuity re- 
ceipts which represent interest should be currently sub- 
jected to tax, but does not believe that the subcommittee’s 
proposal makes a fair allocation between principal and in- 
come. For this purpose, unless a better one can be devised, 
substitution of such a provision as appeared in Section 213 
(b) (2), Revenue Act of 1924, is recommended. 
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Additional Recommendations 


Additional recommendations made include the following: 


Consolidation of two sets of estate tax rates under the 
Acts of 1932 and 1926 into a single schedule and of the 
various provisions into a single estate tax law. 

Amendment of Section 322 (d) to provide that, if the 
Board of Tax Appeals finds the taxpayer has made an 
overstatement of tax, it should have jurisdiction to deter- 
mine whether such overpayment of tax should be refunded 
or credited. 

Restriction of exemption of building and loan companies 
by amendment of Section 103 (4). 

Amendment of sections 51 (a) (3) and 51 (b) of the 
present law to provide for filing of returns whenever gross 
receipts are $10,000 or over. 

Amendment of Section 610 of the Revenue Act of 1928 
to provide that no statute of limitations will run against 
right of the government to recover an erroneous refund, 
if the refund was made by reason of fraud perpetrated by 
the taxpayer or misrepresentation of material fact by such 
taxpayer. 

Amendment of Section (b) of Section 3186 of the Revised 
Statutes to expressly give the Government preference over 
mortgages or debts, if the Government’s lien be recorded 
first, and over judgment creditors who fail to perfect their 
judgment lien before the Government’s lien is filed. 

Further amendment of Section 1104 of Revenue Act of 
1929, as amended by Section 618 of the Revenue Act of 
1928, to permit the Commissioner to examine books, rec- 
ords, and other data to ascertain the liability of transferees 
of property. 





Prospects for Reenactment of N. I. R. A. Taxes 


T the time of the enactment of the National Industrial 

Recovery Act last June it was contemplated that the 
repeal of the Eighteenth Amendment and the resulting 
revenue from taxes on alcoholic beverages would make 
unnecessary the increased gasoline tax, the dividend tax, 
the capital-stock tax and the excess-profits tax on corpora- 
tions. Congress made special provision for the termina- 
tion of those taxes following the President’s proclamation 
of the repeal of the Eighteenth Amendment. 

Since June the measure of the Government’s revenue 
needs has changed considerably, and it may be that one or 
more of these taxes other than the increased rate on gaso- 
line will be reenacted, particularly if a relatively low rate, 
to forestall bootlegging, is placed upon hard liquor. As to 
the effective dates in case any of these taxes are imposed, 
greatest interest seems to be in the date of resumption of 
the dividend tax. Under the National Industrial Recovery 
Act, the tax is not applicable to dividends declared before 
the date of enactment of the Act (June 16, 1933), and, pur- 
suant to the President’s proclamation of the repeal of the 
Eighteenth Amendment, the tax, under existing law, does 
not apply to dividends declared on or after January 1, 1934. 
Even if a new dividend tax is imposed, it is improbable that 
it will be retroactive in effect. However, if a general 
endeavor by corporations to take advantage of the situation 


is made, Congress may be impelled to take special pro- 
tective action. 


Novel Proposals for Liquor Taxation 


R ECOMMENDATIONS involving, aside from a sched- 
ule of rates having as a base a tax of $2.60 a gallon 
on distilled spirits, centralized collection of all gallonage 
tax on alcoholic liquor, with allocation of a part of the 
proceeds to the states, and a floor stocks tax on all tax- 
paid alcoholic beverages as of the date on which the new 
rates go into effect, were made in the report of the Presi- 
dent’s Interdepartmental Committee on Alcoholic Control, 
copies of which have been transmitted to the tax commit- 
tees in the House and Senate. 
Tax rates proposed are: 

Five dollars a barrel on all beer instead of the present rate 
of $5 on 3.2 per cent beer and $6 on beer of higher alco- 
holic content. 

Sixteen cents additional tax on rectified spirits instead of 

the present 30 cents extra levy. 
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Sixteen cents a gallon on wine of less than 14 per cent 
alcohol by volume instead of the present rate of 4 cents. 

Forty cents a gallon on wines with alcoholic content of from 14 
to 24 per cent, instead of the present rate of 10 cents a 
gallon from 14 to 21 per cent alcoholic content and 25 
cents a gallon between 21 per cent and 24 per cent 
alcohol. 

$2.60 a gallon (spirits tax) on all wines of alcoholic con- 
tent above 24 per cent. 

Eighty cents a gallon on all champagne and other spar- 
kling wines of less than 24 per cent alcohol instead of 
the present rate of 12 cents for each half pint. 

Forty cents a gallon on all artificially carbonated wines 
instead of the present rate of 6 cents a gallon. 

The interdepartmental committee estimates that the new 
schedule of rates, plus the present income from beer, would 
aggregate an income from liquor taxes of about $500,000,000 
a year. 

It is also recommended that there be imposed a floor 
stocks tax on all tax-paid alcoholic beverages. processed 
for sale on the date on which new rates go into effect, 
such tax to be equal to the difference between the present 
one adopted rates of tax whenever such adopted rates are 
1igher. 

In effectuating necessary administrative control to facili- 
tate the negotiations of reciprocal trade agreements under 
a permanent tariff regime, the committee suggests estab- 
lishment of so-called initial or maximum rates on imports 
as well as minimum rates which the President would 
be authorized to grant in reciprocal trade agreements. The 
classes of rates follow: 


Initial official Minimum 
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If the bargaining or reciprocal trade gulbiy is not adopted 
the following permanent rates are recommended: Beer 25 
cents, spirits $3, still wines $1, sparkling wines $3.30. 

As to the sale of alcoholic beverages, the report states 
that: “It is recommended that beverage-distilled spirits be 
required to be sold only in bottles with the exception of 
sales to (a) rectifyers and blenders, (b) importers for 
bottling in customs-bonded warehouses and (c) ultimate 
consumers in amounts less than YZ pint for consumption 
at the time and place of sale.” 

In recommending the adoption of a plan.of Federal re- 
ceipts from liquor taxes by agreements with wet states, 
the report recommends agreements providing that such 
states refrain from superimposing on the Federal system 
a system of direct or indirect gallonage other than general 
personal property taxes levied and collected at the same 
rate for all classes of personal property. It is proposed 
that 20 per cent of the Federal receipts from liquor taxes 
be set aside for the states, each state being entitled to that 
portion of the revenue so set aside which its production 
plus consumption of alcoholic beverages bears to total 
domestic production plus consumption. Any balance of 
the fund not distributed to states would revert to the Fed- 
eral treasury. 


Internal Revenue Receipts Show Increase 


[ NTERNAL revenue collections, including revenue from 
processing taxes and those imposed by the National 
Industrial Recovery Act, were nearly 50 per cent higher 
for the four months of the present fiscal year than in the same 
period of last year. The total for the period was 
$777,407,114, an increase of $329,449,153 over the same four 
months of the previous fiscal year. The total included 
$170,765,441 in income taxes, $538,074,030 in miscellaneous 
internal revenue and $68,567,642 in processing and related 
taxes. 

Next to income taxes and the tobacco taxes, the largest 
single revenue producer was the gasoline tax of 1% cents 
per gallon, which yielded $79,288,863, or at an annual rate 
of about $240,000,000. Repeal of the extra half-cent tax 
provided in the National Industrial Recovery Act would 
take off $80,000,000 of this revenue annually. 

The beer tax, including the special tax on brewers, 
yielded $56,906,166, or at an annual rate of almost 
$175,000,000. 
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Estate tax collections are showing the effects of the in- 
creased rates under the Revenue Act of 1932. In the first 
four months of this fiscal year revenue from this source 
amounted to $28,804,669, which was almost equal to the 
total for the entire year 1933—$29,693,061. 

The bank check tax brought in $13,413,591 in the four- 
month period, or at an annual rate of about $40,000,000. 

The $68,567,642.25 collected from July 1 to October 31 
from taxes under the Agricultural Adjustment Act was 
derived as follows: 
rs 20 ee ee $17,246,951.30 
Wheat, import compensating 7,679.04 


Weer BAO ee ee tk ot ey eee 12,489,293.50 
oe hae SIE ol eae 6,584,798.77 
Cotton, import compensating ............... 323,447.22 
Catuee. mer Gitte. ee few ee 25,595,356.48 
Tobacco, import compensating ............. 13,586.54 
Topas medr GUNUe oo... oo en 688,870.10 
Unclassified, processing, etc. ................ 5,617,659.30 


Ae ia at aes EE EEO OL. $68,567,642.25 


Benefit payments to the agricultural industry by the Agri- 
cultural Adjustment Administration during the four-month 
period slightly exceeded $116,000,000. 


Court Decisions 


U. S. Supreme Court Decisions 

Business Expense.—Reimbursements of creditors made 
in 1924 to 1928 to re-establish petitioner’s credit in building 
up a new business were not deductible as ordinary and 
necessary business expenses, where the debts were those 
of a corporation of which he had been secretary, and the 
payments were made after discharge in bankruptcy of the 
corporation, and the dissolution of the corporation. Al- 
though they may have been necessary, they were not 
“ordinary” as that term is construed, but, rather, are akin 
to capital expenditures——Supreme Court of the United 
States in Thomas H. Welch v. Guy T. Helvering, Commis- 
sioner of Internal Revenue. No. 33. Oct. term, 1933. This 
decision affirmed that of the Circuit Court of Appeals, 
Eighth Circuit, 63 Fed. (2d) 976, which affirmed Board of 
Tax Appeals, 25 BTA 117. 


Federal Estate Tax.—One-half of Illinois real estate, held 
in joint tenancy by a husband and wife since 1909, is subject 
to estate tax upon death of the husband in 1923. Taxing 
the husband’s half is not applying the statute, Section 402 
of the 1921 Act, retroactively—U. S. Supreme Court in 
Harold T. Griswold, W. W. S. Carpenter, and Laird Bell, 
Executors of the Estate of William H. Redington, Deceased, 
v. Guy T. Helvering, Commissioner of Internal Revenue. No. 
38. Oct. term, 1933. This decision affirmed that of the 
Circuit Court of Appeals, Seventh Circuit, 62 Fed. (2d) 
591, which affirmed the decision of the Board of Tax Ap- 
peals, 23 BTA 635. 


Lower Court Decisions 


Affiliated Corporations—Depreciation of Leases.—1. Tax- 
payer was not affiliated with another corporation in 1922 
and 1923 based on percentage of stock ownership, the court 
finding that legally enforceable control did not exist. Con- 
trol through business relations is not a basis for affiliation. 

2. On authority of Weiss v. Weiner, 279 U. S. 333 the 
Court holds that taxpayer was not entitled to deduct de- 
preciation where a 999 year lease of all its assets provided 
that the lessee should keep the property in repair and return 
to the lessor property of equal value. 

3. Where a lease provided that the lessee pay all taxes 
assessed against the lessor and also that the lessee might 
contest any tax due from the lessor and was not obliged 
to pay the tax until after such contest, an amount represent- 
ing tax on a disallowed depreciation deduction claimed by 
the lessor was income to the lessor for the years for which 
it was disallowed and not for the year in which the lessee’s 
contest of the disallowance might be terminated.—U. 
Court of Appeals, Seventh Circuit, in Commissioner of In- 
ternal Revenue v. Terre Haute Electric Company, Inc. (pre- 
viously Terre Haute Traction & Light Co.). Terre Haute 
Electric Company, Inc. (previously Terre Haute Traction & 
Light Co.) v. Commissioner of Internal Revenue. Nos. 4973, 
4975. Oct. term and session, 1933. Reversing on the third 
issue but otherwise affirming Board of Tax Appeals deci- 
sion, 24 BTA 197. 
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Associations Exempt from Taxation.—Petitioner was ex- 
empt, under Section 103 (2) of the 1928 Act, as being a 
“mutual savings bank not having a capital stock represented 
by shares.” It “was organized to do and did do all the 
things a mutual savings bank, as that term was used by 
Congress, would do, and likewise was neither organized to 
do nor did do any of the things which would change that 
nature to another. In these conditions, it would be to 
substitute the shadow for the substance to say it was some- 
thing else because of its name [‘investment association’ ], 
its location [Texas, which State does not require incorpora- 
tion or submission to supervision], or its limitations of 
membership [limited to employees of a single corporation 
and its subsidiaries and affiliates].”-—Court of Appeals of 
the District of Columbia in A-C Investment Association, Un- 
incorporated v. Guy T. Helvering. No. 5857. Board of Tax 
Appeals decision, 24 BTA 582, reversed on this issue. 


Business Expenses.—Amount of $12,000 paid to the plain- 
tiff in 1921 by an estate to cover traveling and other ex- 
penses incurred by him as trustee of the estate is held 
entirely taxable to him inasmuch as he did not offer satis- 
factory evidence as to specific expenditures made by him. 
He submitted to the court three books of check stubs, about 
564 in number. “If the court were willing to do a little 
guessing in favor of the plaintiff, it might allow certain 
items represented by some of the check stubs as deduc- 
tions, but without some guessing it can not allow any of 
them, and it is not disposed to guess.”—U. S. District Court, 
No. Dist. of Ill., East. Div., in Joseph Leiter v. United States 
of America. 


Capital Stock Tax.—Investment trust, with single bene- 
ficiary, is held to have been “doing business” during 1921 
to 1926 and therefore to have been liable for capital stock 
tax. “Activities such as the purchase and sale of stock and 
bonds of corporations not connected with the corporations 
represented in the original corpus, and the purchase of an 
interest in an oil syndicate for profit * * * were suffi- 
cient upon which to base a finding [by the trial court] 
that this was a business trust, although the other activities 
of the trustees considered alone might well have been 
within the limits of a strict trust.’—U. S. Circuit Court of 
Appeals, Second Circuit, in Henry Ittleson, Phillip W. Haber- 
man and Blanche F. Ittleson, as Trustees of Ittleson Investment 
Trust, v. Charles W. Anderson, Collector of Internal Revenue. 
Decision of the lower court, 2 Fed. Supp. 716, affirmed. 

Club Subject to Tax on Dues and Initiation Fees.—Union 
League Club of Chicago is a social club whose dues and 
initiation fees are taxable under section 413 of the 1928 
Act and similar provisions of prior Acts. “Its main or pre- 
dominant purposes are not social but civic, philanthropic, 
charitable, and highly commendable, but in our opinion it 
can not carry on all or nearly all of the social activities of 
a purely social club which provides social functions in a 
very extensive manner, without making itself liable to the 
tax, especially when its social activities constituted such 
an ‘exceedingly important and material part of the life of 
the organization.” Previous decisions reviewed and distin- 
guished.—Court of Claims of the United States in Union 
nae og of Chicago, a Corporation, v. The United States. 

o. M-123. 


Corporation Tax Liability—The $10,000 of the $40,000 
sale price of petitioner corporation’s assets, retained by its 
two sole stockholders who effected the sale, is held to have 
been income of the corporation from the sale, though the 
corporation did not claim it and never received it, the 
$10,000 having been paid direct to the two stockholders by 
the purchaser of the assets. The $10,000 was held to have 
belonged to the corporation and is held in trust for it by its 
two stockholders. The Commissioner’s determination that 
$8,614 was taxable profit was upheld.—uU. S. Circuit Court 
of Appeals, Ninth Circuit, in Garrison Bros. State Bank, a 
Corporation, v. Commissioner of Internal Revenue. No. 7105. 
a of the Board of Tax Appeals, 25 BTA 673, af- 

rmed 


Dissolution of a Corporation—Tax Liability. — Tax- 
payer agreed, in 1927, to sell securities to another corpora- 
tion. A down payment was made by the purchaser at the 
time of signing the contract. The stockholders formally 
ratified the sale and directed that the directors carry out its 
terms. They also authorized the directors, should they 
deem it advisable, to liquidate the corporation and make 
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distribution to the stockholders. The directors thereafter 
conveyed all the assets to trustees for the purpose of liqui- 
dating and distributing the proceeds to the stockholders. 
The trustees delivered the assets to the purchaser under 
the contract which had been made by the taxpayer, distrib- 
uting most of the proceeds to the stockholders. It is held 
that the trustees were trustees in dissolution and the gain 
from the sale, as well as certain interest, was taxable to the 
corporation and not the stockholders under Section 239(a) 
of the 1926 Act. It is immaterial that the statutory method 
of effecting dissolution was not followed.—U. S. Circuit 
Court of Appeals, Eighth Circuit, in Northwest Utilities Se- 
curities Corporation v. Guy T. Helvering, Commissioner of 
Internal Revenue. No. 9719. Oct. term, 1933. Decision of 
Board of Tax Appeals, 27 BTA 524, affirmed on this issue. 


Federal Estate Tax.—Entire amount of estate tax over- 
payment is allowable where refund claim was filed in 1931, 
within four years from payment of an additional tax the 
amount of which was less than the amount of the overpay- 
ment in question. Before amendment of Revised Statutes 
Sec. 3228, by the 1932 Act (applicable to claims filed after 
passage of the 1932 Act) recovery was not limited to that 
part of the estate tax paid within the four-year period pre- 
ceding the filing of the claim. Entire overpayment was 
allowable if claim was filed within four years of payment 
of any part of the tax.—U. S. Dist. Court, West. Dist. of 
New York, in Union Trust Company of Rochester, as Ex- 
ecutor of the Will of Charles Larrowe, Deceased, Plaintiff v. 
United States of America, at Law 1076A. 


Foreign Corporations—Deduction for Income Taxes 
Paid to Great Britain——Under Sec. 234 of the 1921 Act a 
foreign corporation with income from sources within the 
United States, is entitled to deduct income taxes paid to 
Great Britain even though it is entitled to deduct such for- 
eign taxes, under the laws of Great Britain, from the divi- 
dends paid its stockholders.—U. S. District Court, Central 
Div. of Southern Dist. of California, in St. Helens Petroleum 
Company, Ltd., a Corporation v. Galen H. Welch, Collector of 
Internal Revenue, St. Helens Petroleum Company, a Corpo- 
ration, Ltd. v. Rex B. Goodcell, Collector of Internal Revenue. 
Kern River Oil Fields of California, Ltd., a Corporation, v. 
Rex B. Goodcell, Collector of Internal Revenue. Kern River 
Oil Fields of California, Ltd., a Corporation, v. Galen H. 
Welch, Collector of Internal Revenue. Nos. 4252-C, 4255-H, 
4258-H, 4253-H, 4256-H, 4257-J, 4254-J at Law. September 
term, 1933. 

Installment Basis of Reporting Income.—Where a corpo- 
ration in 1927 sells a group of installment notes, represent- 
ing the unpaid portions of the purchase price of lands sold 
by it in a prior year, by blank endorsement to a bank, the 
amount received therefor, to the extent that it represents 
profits realized from the sale of the lands, constitutes gross 
income. “It [petitioner] had got all its money and, except 
for its contingent liability as indorser, the transaction was 
closed and the installment feature abandoned. To say that 
under these circumstances petitioner is entitled to the bene- 
fits of the installment provision would be to extend that 
provision beyond its plain intendment.”—Court of Appeals 
of the District of Columbia in Alworth-Washburn Company 
v. Guy T. Helvering, Commissioner of Internal Revenue. No. 


5858. Decision of Board of Tax Appeals, 25 BTA 140, af- 
firmed. 


Insurance Companies, Taxation of.—Because of special 
treatment and classification by Congress of insurance com- 
panies, consolidated returns of life insurance companies 
with ordinary corporations taxable under provisions of the 
acts applicable to corporations generally, are not permis- 
sible under the Revenue Act of 1921 and subsequent acts. 

No deduction from gross income is allowed a stock life 
insurance company for rental paid on building owned by a 
building company (not an insurance company) all the stock 
of which it owned, as the statute makes no provision for 
such rental payment. Consolidated returns are disallowed 
under the 1921 Act and subsequent Acts. 

Where the taxpayer forecloses on mortgage loans and 
purchases the properties at foreclosure sales by bidding 
for the properties the full amount of the mortgage plus 
accrued unpaid interest, it has realized taxable income in 
the amount of the accrued interest. The effect is the same 
as if the bidder paid to the officer making the sale the full 
amount of his bid and the officer thereafter paid to tax- 








payer as the mortgagee the amount of his mortgage and 
accrued interest thereon—Court of Claims of the United 
States in National Life Insurance Co. v. The United States. 
No. M-163. 


Insurance Companies—Section 245 (b) of 1921 and 1924 
Acts Held Unconstitntional—Section 245 (b) of the 192) 
and 1924 Acts is unco..stitutional in requiring that a life in- 
surance company which deduets taxes, expenses, and de- 
preciation in connection with a building owned and occupied 
by it must include in gross income the rental value of the 
space in the building so occupied. Such income is not 
taxable pursuant to the definition of income in Eisner v, 
Macomber, 252 U. S. 189, 207. “Congress may of course 
allow to all life insurance companies the deductions granted 
in Sec. 245 (a) (6) and (7) [mentioned above] but having 
done so it can not then say that it will deny these same 
deductions to those life insurance companies which own 
and occupy in whole or in part their own real estate unless 
they submit to taxation upon income which is non-exis- 
tent.” Dissenting opinion filed—U. S. Circuit Court of 
Appeals, Sixth Circuit, in Commissioner of Internal Revenue 
v. The Independent Life Insurance Company. No. 5850. 
Board of Tax Appeals decision, 17 BTA 757, affirmed. 


Interest on Certificates of Deposit—When Tax Attaches. 
—Decedent, during his lifetime, held certificates of deposit 
representing funds deposited with a bank. Interest was not 
credited to the holder on the books of the bank but was 
computed and paid when the certificate was presented. In 
1928 decedent presented the certificates receiving a sub- 
stantial amount of interest for that and prior years. He 
reported only interest earned in 1928 claiming the remainder 
was income constructively received in prior years though 
he did not report it in such years. It is held that since 
decedent took the position that the income was not actually 
received in prior years he could not thereafter contend that 
it was not income to be reported in 1928 when it was re- 
ceived.—U. S. Circuit Court of Appeals, First Circuit, in 
Alice H. Moran, Executrix, v. Commissioner of Internal Rev- 
enue. No. 2810. October term, 1933. Decision of Board of 
Tax Appeals, 26 BTA 1154, affirmed. 


Liquidating Dividends—When Tax Attaches.—A liqui- 
dating dividend was not paid to plaintiff until 1920 and 
was not subject to his unqualified demand before that time 
and the Commissioner erred in treating it as income for 
1919. The credit was entered on the corporation’s books 
as of Dec. 31, 1919 but the entry was made subsequent to 
that date——Court of Claims of the United States in Edwin 
Schiele v. the United States. No. K-341. 


Losses.—Loss deduction of $100,000, charged off on peti- 
tioner’s books in 1918, is held allowable with respect to 
contracts that had cost the petitioner $115,000, where the 
contracts covered the right to manufacture a near beer malt 
beverage (‘“bevo”) which could not be manufactured after 
September 16, 1918, pursuant to the President’s proclama- 
tion prohibiting the making of malt liquors, including near 
beer. It is held that Supreme Court cases covering solely 
the question of deductions for obsolescence are not appli- 
cable to the instant case. 

Suit for the collection of 1918 income and profits taxes 
was barred under Section 250 (d) of the 1921 Act where the 
return was filed on April 13, 1919, and the praecipe was 
filed on April 14, 1924, after the five-year statutory period. 
—U. S. District Court, So. Dist. of West Virginia, in The 
United States of America v. Waller C. Hardy et al. 

No deductible loss resulted in 1924 or 1925 to the lessor 
of real estate under a long-term lease from the demolition 
of buildings by the lessee in order to make way for new 
buildings to be erected by the lessee.—U. S. Circuit Court 
of Appeals, First Circuit, in Smith Real Estate Company v. 
Frank A. Page, Collector of Internal Revenue. No. 2786. 
Oct. term, 1933. Decision of the U. S. District Court, 
District of Rhode Island, 60 Fed. (2d) 592, affirmed. 

Loss of $23,770 sustained in 1926 by husband upon sale 
of stock to his wife was deductible, where the evidence 
shows that the sale was bona fide, even though concededly 
made to lessen income tax, and even though under local 
law (Massachusetts) a woman may not make contracts 
with her husband.—U. S. Circuit Court of Appeals, First 
Circuit, in Commissioner of Internal Revenue v. Richard W. 
Hale. No. 2790. October term, 1933. Unreported mem- 
orandum decision of Board of Tax Appeals affirmed. 
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Recovery of Taxes.—Taxpayer filed an abatement claim 
and a bond to secure payment. The claim was rejected 
in part, and payment not being made of the rejected part, 
the Government sued on the bond. After the suit had been 
instituted by the Government, taxpayer paid the tax and 
obtained a surrender and cancellation of the bond, and the 
Government’s suit was dismissed. Taxpayer now sues for 
a recovery of the amount so paid. The court holds that 
the matters in controversy were settled by the action of 
the court in dismissing the Government’s suit on the bond 
and “the same having been sufficiently pleaded by the de- 
fendant as res adjudicata of the issues here raised, the plain- 
tiff is conclusively bound by said prior judgment” and 
barred from recovery.—U. S. District Court, Eastern Dis- 
trict of North Carolina, in Hilton Lumber Company v. Gil- 
liam Grissom, Collector of Internal Revenue. No. 636 Law. 


In overruling motion for a new trial, the court adheres 
to its original decision, that there was no account stated 
between the Commissioner and the taxpayer and that suit 
for recovery of taxes was barred, the six-year period relat- 
ing to actions on account stated being inapplicable. Dis- 
senting opinion filed—U. S. Court of Claims in Edward B. 
Leisenring, Daniel B. Wentz, Jr., and Fidelity-Philadelphia 
Trust Company (formerly Fidelity Trust Company), Executors 
of the Estate of Daniel B. Wentz, Deceased v. The United 
States. No. L. 221. [For a discussion of an “account- 
stated” see article “The Account-Stated Theory in Federal 
Taxation,” by Victor E. Cappa in the August, 1933, issue 
of THE Tax MAGAZINE, page 293.—Ed.] 


Tax-exempt Corporations.—Petitioner was exempt, under 
Section 231 (2) of the 1921, 1924, and 1926 Acts, and under 
Section 103 (2) of the 1928 Act as being a “mutual savings 
bank not having a capital stock represented by shares.” 
It “was organized to do and did do all the things a mutual 
savings bank, as that term was used by Congress, would do, 
and likewise was neither organized to do nor did do any of 
the things which would change that nature to another. In 
these conditions, it would be to substitute the shadow for 
the substance to say it was something else because of its 
name [‘investment association’], its location [Texas, which 
State does not require incorporation or submission to su- 
pervision], or its limitations of membership [limited to 
employees of a single corporation and its subsidiaries and 
affliates].”.—Court of Appeals of the District of Columbia 
in A-C Investment Association, Unincorporated, v. Guy T. Hel- 
vering, Commissioner of Internal Revenue. Nos. 5856, 5857. 
Decision of the Board of Tax Appeals, 24 BTA 582, re- 
versed on this issue. 


Transferee Tax Liability.—Liability as transferees may be 
asserted against stockholders of a corporation which trans- 
ferred all its assets to another corporation for the other 
corporation’s stock and distributed the stock to its stock- 
holders and dissolved. Petitioners’ assertion that the cor- 
poration which received the assets is the transferee is 
denied. The statute does not limit transferee liability to 
the transferees of a corporation’s physical assets. 


One who receives corporate assets upon dissolution is 
severally liable, to the extent of the assets received, for 
the payment of taxes of the corporation, and other stock- 
holders or transferees need not be joined. Phillips v. Com., 
283 U. S. 589, followed. 


Bad debts deducted on the 1922 return are not allowed as 
deductions, definite proof of ascertainment of worthless- 
ness being lacking, and charge-off within the taxable year 
not having been effected by submitting a list of all the 
accounts receivable to the corporation which was purchas- 
ing the taxpayer’s assets, the purchaser marking those ac- 
counts in dispute as worthless, which accounts were 
deducted on the 1922 return, but not formally charged off 
on the taxpayer’s books.—U. S. Circuit Court of Appeals, 
Sixth Circuit, in B. F. Fairless v. Commissioner of Internal 
Revenue. Nos. 6314-6319. Decision of the Board of Tax 
Appeals, 19 BTA 304, affirmed. 


Trusts——A grantor conveyed certain lands to the Ala- 
bama Educational Foundation, in trust for educational pur- 
poses. The grant terminated at the end of one year. It is 
held that the income from the property so conveyed was 
not taxable to the grantor in 1929 under Sec. 166 of the 
1928 Act, the court holding that the trust was not a re- 
vocable one under the provisions of that section, and its 
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terms did not give him power to revest in himself title to 
any part of the land conveyed. 

In connection with the same transfer, the court holds 
that the grantor was not entitled to deduct from his income 
depreciation on the property for the term during which it 
was so held in trust.—U. S. District Court, So. Div., No. 
Dist. of Alabama, in The First National Bank of Birmingham, 
as Executor of the Will of H. G. Woodward, Deceased, v 
The United States of America. No. 4332. 


Waivers.— Waiver for 1919, executed for a dissolved Wis- 
consin corporation by an ex-director more than three years 
after dissolution is invalid to extend the statutory assess- 
ment or collection period. 1918 overpayment credited 
against a deficiency for 1919, barred because of the in- 
valid waiver, is therefore, recoverable. 1920 overpayment 
credited against 1919 deficiency after the statutory collec- 
tion period is not recoverable because there was no ac- 
count stated between the Commissioner and the taxpayer 
as a basis for this suit. The certificate of overassessment 
which originally disclosed an overpayment of $1401.38 
was altered by the Collector before sending it to the tax- 
payer and an entry was made on the certificate showing no 
amount due the taxpayer on account of the credit against 
the 1919 deficiency.—Court of Claims of the United States 
in John W. Kieckhefer and Rae F. Bell, as Liquidators of the 
Kieckhefer Paper Company v. The United States. No. M-50. 


Tax Revision Proposals by House 
Subcommittee on Tax Revision 
(Continued from page 460) 


(3) Provision requiring that all returns filed before the last 
due date be deemed to have been filed on the last due date 
for assessment purposes. 

Statute of Limitations—Understatement of Gross Income.— 
Provision that statute of limitations shall not apply where 
the taxpayer has failed to disclose in his return an amount 
of gross income in excess of 25 per cent of the amount of 
the gross income stated in the return. The report declares 
that the Government should not be penalized where a 
taxpayer is so negligent as to leave out items of such mag- 
nitude from his return. 

Claims for Credit—Incorporation of H. R. 5904 into the 
revenue law, which would prevent the Commissioner from 
refunding certain income taxes which were due on the 
merits but for which the taxpayers are demanding refunds 
on technical grounds. Enactment of this bill would: save 
$15,000,000, it is estimated. 

Sales of Personalty by Distraint—Section 3192, Revised Stat- 
utes—Revision of existing law to give the collector power 
to establish a minimum price for personal property offered 
by him for resale under the process of distraint (as it is 
with respect to realty, R. S. 3197), and to bid in the same 
for the United States. 

A number of other items are listed as having been 
passed over until certain difficulties in working out remedies 
have been overcome. 


Appendix 

Much information of value bearing upon proposed 
changes in revenue legislation is contained in the ap- 
pendix. The subjects of its various parts follow: 
Exhibit A. Memorandum of. Wholly and Partially 
Tax-exempt Interest; Exhibit B. Income Tax on 
Individuals—Present and Proposed Taxes; Exhibit 
C. Memorandum of Capital Gains and Losses; Ex- 
hibit D. Memorandum on Exchanges and Reorgani- 
zations. 


Significant Decisions of the Board of 
Tax Appeals 


Business Expense.—Salary paid by a married woman to 
her husband as general manager of her commercial busi- 
ness is deductible’as an ordinary and necessary business 
expense where the salary is reasonable compensation for 
the services rendered (in 1929). The fact that husband 




































































































































































































































































































































































































































































































































































































































































































































































































































































472 THE TAX MAGAZINE 





and wife were residents of Massachusetts, under the laws 
of which State a married woman is not authorized to make 
contracts with her husband, does not affect her right to 
deduct payments necessary in the conduct of her business. 


—Anna E. Riley v. Commissioner, Dec. 8257 [CCH]; Docket 
No. 61066. 


Corporation Tax.—Corporation income tax rates for the 
calendar year 1928 are not applicable to any part of the 
income of an association which was organized February 4, 
1929, and which made its first return for the fiscal period 
ended November 30, 1929.—Founders Associates v. Commis- 
stoner, Dec. 8288 [CCH]; Docket No. 62684. Goodrich dis- 
sents on the ground that under Section 48 (a) of the 1928 
Act the return in question was for a “taxable year,” and 
that G. C. M. 8156, IX-2 CB 124, promulgated to govern 
a situation arising upon facts almost identical with those 
in the case at bar is neither erroneous nor unreasonable 


and is here controlling. Sternhagen and Leech agree with 
this dissent. 


“Dealer in Securities”’—Meaning under Section 118, Rev- 
enue Act of 1928.—A corporation whose principal or only 
business is the buying and selling of securities for profit 
through stock exchanges is not a “dealer in securities” 
within the meaning of that term as used in Section 118 of 
the Revenue Act of 1928. Consequently, no loss is allowed 
on sales of shares of stock, where within 30 days before 
or after the date of sale, taxpayer purchased identical 
shares. “The petitioner does not contend that it is a dealer 
in securities within the meaning of that term as defined 
by article 105 of Regulations 74. It points out, however, 
that it is not here claiming the deduction of any inventory 
loss on securities, but simply claiming a loss upon the sale 
of securities which were acquired or reacquired within 30 
days before or after the dates of sale. It contends that 
it was a ‘dealer in securities’ within the meaning of article 


661 of Regulations 74 and that therefore it is entitled to 
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~ gy from gross income the losses sustained upon the 
sales. 

“The term ‘dealer in securities’ as used in Section 118 of 
the Revenue Act of 1928 is not defined by the statute. The 
respondent contends that his definition for ‘dealer in se- 
curities’ contained in article 105 of Regulations 74, which 
reads, ‘a dealer in securities is a merchant of securities, 
whether an individual, partnership, or corporation, with an 
established place of business, regularly engaged in the pur- 
chase of securities and their resale to customers,’ is ap- 
plicable. We agree. In our opinion an investor or speculator 
who buys and sells securities on a stock exchange only is 
not a dealer in securities within the contemplation of the 
statute, regardless of the number of purchases and sales, 
Likewise we think that a corporation such as the petitioner, 
which carries on an investment business for its own profit 
and buys and sells shares of stock and other securities 
upon stock exchanges, is not a dealer in securities. The 
term rather has application to a merchant who holds him- 
self out to sell to customers. If Congress had intended the 
word ‘dealer’ to include a speculator or investor, we think 
that it would have used language which would more aptly 
convey that thought than does the language used.”—Don- 
ander Co. v. Commissioner, Dec. 8285 [CCH]; Docket No. 
62634. McMahon dissents, without written opinion. 


Federal Estate Tax.—(1) Where decedent died Novem- 
ber 25, 1922, owning property under a tenancy by the 
entirety, which property was acquired in 1915, the value 
of such property is not includable in the gross estate. 

(2) Where decedent held a policy under which his exec- 
utor, after his death, received $1,103.57 to cover a personal 
illness which the decedent suffered prior to his death, the 
amount was paid pursuant to a valid claim of the decedent 
arising prior to his death, and the value of the claim at 
date of death is a part of his gross estate——Luman |. 
Goodenough, Executor and Trustee under the Wil of Philip 
H. Gray, Deceased, v. Commissioner, Dec. 8265 [CCH]; 
Docket No. 32059. 


Installment Basis of Reporting Income. — Petitioners 
realized taxable income in 1928 from the sale of real estate. 
They failed to file returns and the Collector prepared re- 
turns in which he treated the entire profit on the sale as 
income realized in 1928. Without deciding whether the 
sale was an installment sale, the Board holds that peti- 
tioners may not return the profit on the installment basis. 
Joe Goldberg, 14 B. T. A. 465, followed. “The statute here 
involved provides that in the case of an installment sale of 
real estate ‘the income may * * * be returned’ on the install- 
ment basis. This, in our opinion, requires both timely and 
affirmative action on the part of those seeking to take 
advantage of the benefits conferred by the statute. * * * To 
allow a choice where the taxpayer sits supinely by until 
by the diligence of the Government it is discovered that 
a tax is due would put a premium on inertia that certainly 
is not within the spirit of our system of taxation.”—Sarah 
Briarly v. Commissioner; Mary Cunningham v. Commissioner, 
Dec. 8273 [CCH]; Docket Nos. 68677, 68678. 


Installment Sales—(1) The Board in determining defi- 
ciencies for 1923 to 1926 holds that the contract was not 
a mere option. The purchaser agreed to pay a certain sum 
for the property and the buyer was to survey and plat 
the property for subdivision plats to be subject to the 
approval of the seller and to be recorded. The contract 
provided that the buyer had the “option” to purchase the 
property for a certain amount and that the first payment 
should not be considered as a payment on account except 
as a final payment if all other provisions of the contract 
were carried out. A schedule of release prices was pro- 
vided and tracts were to be released as sold and title con- 
veyed by a trustee holding title to the land for this purpose 
as payments were made. Provisions were made for pay- 
ments by the buyer from the proceeds of the sale. It is 
held that the transaction was a contract of sale in which 
optional features were contained but was not an option. 

(2) Sec. 44 (d) of the 1928 Act is not unconstitutional in 
requiring installment profits to be reported by the estate 
for a taxpayer when transmitted to the estate by. reason 
of his death. Since such amount is “merely a part of the 
original gain, taxation on which was deferred because of 
the installment method of rendering income granted by 
the Government to the taxpayer as a privilege and not as 
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a right, it follows that Section 44 (d) cannot be held un- 
constitutional on the ground that the realization of gain 
provided for therein is not income within the Sixteenth 
Amendment. The gain involved in these proceedings would 
have all been taxable in the year 1923, assuming that the 
agreed deferred payments had a readily realizable fair 
market value, but for the fact that Congress has enacted 
legislation which permits the installment plan of returning 
income for taxation.” 


(3) The gain computed under the provisions of Section 
44 (d) is taxable to decedent in the year of his death and 
it is immaterial that the uncollected installment sales obli- 
gations in question were obligations resulting from a sale 
made in 1923 prior to the passage of the Revenue Act of 
1928. — Erskine M. Ross, Deceased, by Oscar Lawler and 
Robert E. Ross, Executors, v. Commissioner, Dec. 8268 
{CCH]; Docket Nos. 42593, 55656. Trammell and Adams 


dissent without written opinion. 


Losses.—Petitioner was sole stockholder of a corpora- 
tion which in 1924 became insolvent and went into the 
hands of a creditors’ committee, with a large aggregate 
indebtedness of which petitioner was either guarantor or 
endorser to the extent of $655,695.14. Petitioner transferred 
all his stock to the creditors’ committee to be held by it 
under a voting trust agreement, and the creditors took 
charge of the corporation, retaining petitioner as manager. 
The debts of the corporation were compromised and settled 
by the corporation and the liabilities of petitioner as en- 
dorser and guarantor were compromised by payments ag- 
gregating $98,500, made by him in 1925, 1926, and 1927 out 
of his own personal funds, resulting in the rehabilitation of 
the corporation and the restoration of value to petitioner’s 
stock, which was returned to him free and unencumbered 
in 1927. Soon thereafter a reorganization took place which 
was apparently profitable to petitioner. Petitioner has not 
shown deductible losses growing out of the transactions. 
John P. Dillon, 9 B. T. A. 177, distinguished.—Jeremiah G. 
Menchan v. Commissioner, Dec. 8260 [CCH]; Docket No. 
47865. Trammell, Arundell, Seawell and Adams dissent, with- 
out opinion. 


Taxpayer, a banking corporation, acquired from its presi- 
dent an option to acquire a portion of the stock in another 
bank which it desired to operate as a branch. Through 
other purchases it acquired a.substantial portion but not 
all of the stock. Thereafter it purchased for cash the 
assets of the bank, after which it acquired the remaining 
stock and caused the other bank to be liquidated. The 
liquidation resulted in a loss which the Commissioner re- 
fused to allow, asserting deficiencies for 1927 and 1928, claim- 
ing that the puchase of the stock and the purchase of the 
assets were all part of one transaction and that the amount 
of the claimed loss was payment for the good will of the 
bank. It is held that the two transactions were separate 
and distinct and that a loss on the liquidation was allow- 
able, on authority of Putnam Tr. Co., 26 BTA 655.—Security 
Savings & Commercial Bank v. Commissioner, Dec. 8261 


[CCH]; Docket No. 59523. 


Partnership Distributions.——The decedent was a member 
of a partnership which made its income tax returns upon 
the basis of cash receipts and disbursements. The part- 
nership agreement provided that the death of a partner 
should not effect a dissolution of the partnership, but that 
the partnership should be continued for a period of six 
months thereafter, and that the estate of the deceased 
partner for such period and “as payment for the good will 
of the deceased partner in the practice” should share in 
the income and expenses of the firm to the same extent 
that he would have done if he had lived. Subsequent to 
the death of the decedent on June 19, 1929, the surviving 
partner paid over to the executor the decedent’s share of 
profits which had accrued up to the date of the death of 
the decedent but which had been collected thereafter, and 
also an amount representing his estate’s share of the earn- 
ings of the business during the six-month period following 
the death of the decedent. It is held that the amounts 
received by the petitioner are not liable to income tax. 
A new partnership was not formed for the six-month period 
following decedent’s death, and the estate was not a mem- 
ber of the partnership.—City Bank Farmers Trust Co., Exec- 
utor of the Estate of Ambrose H. Burroughs, Deceased, v. 
Commissioner, Dec. 8263 [CCH]; Docket No. 59797. 
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Reorganizations—Non-recognizable Gain.— A corpora- 
tion, a national bank, transferred to a new corporation 
which it caused to be organized, part of its assets in ex- 
change for all of the new company’s stock, which it im- 
mediately distributed to its stockholders in 1928 in the 
form of beneficial interests, without surrender of their 
stock. The transaction was a reorganization under section 
112 (i) (1) (B), Revenue Act of 1928, and no gain to the 
stockholders may be recognized from the receipt of their bene- 
ficial interests in the new stock. Notwithstanding an 
earlier plan to distribute a dividend, the plan as actually 
carried out was a reorganization, and Commissioner’s con- 
tention that a dividend was received is overruled. Sec. 112 
(g); John G. Lonsdale, 11 BTA 659; Mrs. Frank Andrews, 26 
BTA 642; Walter Hopkins, 27 BTA 1331, distinguished. 
Georgia M. Spangler v. Commissioner; J. W. Spangler v. 
Commissioner, Dec. 8275 [CCH]; Docket Nos. 56320, 56321. 
Trammell dissents upon authority of the language used in 
the court’s opinion in Prairie Oil & Gas Co. v. Motter, 66 
Fed. (2d) 309, and also upon authority of Warner Co., 26 
BTA 1225. 


Sale of Corporation Stock Distinguished from Tax-free 
Exchange.—(1) Petitioner owned stock of a corporation. 
With other stockholders of that company he organized a new 
corporation, each subscribing to its stock in amounts equal 
to their holdings of old stock, and paying for the same in 
cash. At the same time the new corporation purchased 
from petitioner and its other stockholders their old com- 
pany stock, paying for the same in cash. It is held that 
petitioner did not exchange old stock for new within the 
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meaning of Section 112 (b) (5) of the Revenue Act of 1928, 
but made a sale of one stock and purchase of another, and 
that petitioner sustained a deductible loss upon the sale of 
his old stock. 

(2) No evidence appearing that a sale of stock was not 
bona fide, a loss on the sale is allowed.—James E. Wells z 
Commissioner, Dec. 8267 [CCH] ; Docket No. 62948. Seawall 
and Adams dissent, without opinion. 


Rulings of the Bureau of Internal Revenue 


Income, Excess-profits and Estate Taxes 


Consolidated Returns Where a Subsidiary Company Is 
in Hands of a Trustee in Bankruptcy or a Receiver.—Where 
a group of corporations is affiliated within the meaning of 
Section 141 (d) of the Revenue Act of 1932, and a subsidiary 
company is in the hands of a trustee in ‘bankruptcy ora 
receiver, who is operating the property or business of the 
company and is, therefore, required to make returns for 
the corporation under section 52 (a) of that Act, the income 
of such a subsidiary company may be included in a con- 
solidated return for the affiliated group, provided the trus- 
tee in bankruptcy or the receiver, as the case may be, 
executes Form 1122 and consents to ‘the provisions of Regu- 
lations 78 governing the making of consolidated returns. 
(See G. C. M. 12207, Bulletin XII-41, 3.)—G. C. M. 12208, 
XII-45-6492 (p. 2). 

Excess-profits Tax.—In determining the “net income” 
of a corporation for excess-profits tax purposes under sec- 
tion 216 of the National Industrial Recovery Act, the 
amount of income, war-profits, and excess-profits taxes 
paid to a foreign country or to a possession of the United 
States, which was claimed as a credit against income tax, 
may not be allowed as a deduction.—G. C. M. 12313, XII-45- 
6498 (p. 15). 

A foreign corporation engaged in transportation service 
between ports in the United States and foreign ports is not 
subject to the excess-profits tax on that portion of its in- 
come which consists exclusively of earnings derived from 
the operation of ships documented under the laws of a 
foreign country with which a reciprocal exemption agree- 
ment has been concluded under Section 231 (b) of the 
Revenue Act of 1932.—I. T. 2729, XII-44-6477 (p. 26). 


Filing Date of Information Form 1100—Extension of 
Time to December 31, 1933 Granted.—Reference is made 
to Mimeograph 4082, dated October 14, 1933 (Bulletin XII- 
43, 6), which directs all persons or organizations acting 
at any time during the calendar years 1929, 1930, 1931, and 
1932 as broker or other agent in stock, bond, or commodity 
transactions (including banks which handle clearing orders 
for depositors or custodian accounts), to file returns of 
information on Form 1100 not later than November 15, 
1933, with respect to all customers, depositors, or accounts 
for whom or which business was transacted during those 
years. 

An extension of time to December 31, 1933, is hereby 
granted to banks and trust companies and corporations or 
other organizations affiliated with them, for filing informa- 
tion returns on Form 1100 for the years 1929, 1930, 1931, 
and 1932 as required by Mimeograph 4082. 

Inquiries and correspondence regarding this mimeograph 
should refer to the number and the symbols IT: E: CTR. 
—Mim. 4099, XII-47-6519. 


Gain or Loss from Distribution of Property upon Ter- 
mination of a Trust /nter Vivos—Where property was 
transferred by the grantor to a trust inter vivos in 1923, and 
was distributed to the beneficiary in 1932, Section 113 (a) 
3 of the Revenue Act of 1932 is applicable in computing 
gain or loss upon disposition of the property by the benefi- 
ciary. The basis in the hands of the beneficiary is the same 
as the basis to the grantor of the trust.—G. C. M. 12309, 
XI1-44-6476 (p. 2). 

Income by Banks from “Purchase and Resale” Agree- 
ments Involving Tax-exempt Securities.—Interest charged 
by a bank against its customers with respect to transactions 
involving so-called agreements of “purchase and resale” is 
taxable income. The bank may not treat as income from 
tax-exempt securities the interest payable by the obligors 
on such securities during the period they are held by the 
bank, but such interest should be treated as the income of 
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the customer submitting the securities as collateral.—G. C. 
M. 12355, XII-45-6493 (p. 3). 


Income from Leases of California State Tidelands—Taxa- 
bility—The income received by the taxpayer under the 
interests held by him in leases of California State tidelands 
is not exempt from Federal income tax.—G. C. M. 12227, 
XII-46-6508 (p. 8). 


State Sales Taxes—Deductibility for Income Tax Pur- 
poses.—The vendor may deduct the “tax of 1 per centum” 
imposed by the Oklahoma sales tax law, effective July 10, 
1933, in determining net income for Federal income tax 
purposes. In so far as the vendee is concerned the tax is 
merely an additional cost of the articles purchased, and is 
not an allowable deduction in his Federal income tax re. 
turn.—I. T. 2731, XII-46-6505 (p. 2). 

The Michigan sales tax of 3 per cent imposed upon sales 
by retailers under Section 2, Act 167, Michigan Public 
Acts/of 1933, effective July 1, 1933, is an excise tax imposed 

wtae State on the vendor for the privilege of engaging in 
the business of making sales at retail. For Federal income 
tax purposes, the tax is an allowable deduction only in the 
return of the vendor upon whom it is imposed and who is 
liable for its payment. In so far as the vendee is concerned 
the tax is merely an additional cost of the articles pur- 
chased.—I. T. 2732, XII-46-6506 (p. 4). 

The tax imposed under the provisions of the California 
retail sales tax act of 1933 is an excise tax imposed by the 
State on the vendor for the privilege of engaging in the 
business of making sales at retail. For Federal income tax 
purposes the tax is an allowable deduction as a tax under 
Section 23 (c) of the Revenue Act of 1932 to the vendor 
only, upon whom it is imposed and who is liable for its 
payment. Where the vendor collects the amount of the tax 
from the vendee he must include the amount so collected 
in his gross income. The amount equivalent to the tax 
paid by the purchaser constitutes additional cost: to him of 
the article purchased.—I. T. 2733, XII-47-6518 (p. 2). 


Stock Transactions—Auctioneers Subject to Information 
Requirements.—Auctioneers engaged in selling shares of 
stock for customers are not exempt from furnishing the 
information required by Section 149 of the Revenue Act of 
1932 with respect to such sales on the ground that they are 
not brokers within the contemplation of the statute. It is 
not necessary for the Bureau to look only to Section 149 of 
the Revenue Act of 1932 for authority to require the infor- 
mation called for, since Section 1104 of the-Revenue Act of 
1926, as amended by section 618 of the Revenue Act of 
1928, gives the Commissioner such right—G. C. M. 12433, 
XII-46-6507 (p. 5). 


Miscellaneous Taxes 


Dividend Tax.—It has been brought to the attention of 
the Bureau that in several instances collectors and corpo- 
rations have misinterpreted the provisions of paragraph 
(3) under the heading “Relief from Withholding” in Treas- 
ury Decision 437Z (Internal Revenue Bulletin Vol. XII, No. 
30, 25) relating to the withholding of the 5 per cent excise 
tax from dividends at the source, under Section 213 of the 
National Industrial Recovery Act. 

* * * * * * * * * 


Under these provisions of Treasury Decision 4372, there 
are two conditions to be met before relief may be obtained 
from the withholding of the tax from dividends paid by 
domestic or foreign corporations to nonresident alien indi- 
viduals and. foreign corporations. These conditions are as 
follows: 

(1) The determination must be made by the Commissioner 
that the dividends paid on the stock of the payor corpora- 
tion are not to be treated as income from the sources with- 
in the United States, within the meaning of Section 119 (a) 
(2) (A) or (B) of the Revenue Act of 1932, and the Com- 
missioner must notify the payor corporation of such de- 
termination; and 

(2) In cases where the Commissioner has notified the 
payor corporation that the dividends paid by it are not to 
be treated as income from sources within the United States, 
there must be filed with the payor corporation an exemption 
certificate, form 1043 B, certifying that the actual owner 
of the shares of stock in respect of which the dividends are 


paid is a nonresident alien individual or a foreign corpora- 
tion. 
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Unless a corporation has furnished the Commissioner the 
facts and figures which are essential for the determination 
of the status of its dividends and subsequent to the receipt 
of such information the Commissioner has notified the 
payor corporation that its dividends paid are not to be 
treated as income from sources within the United States, 
the excise tax of 5 per cent must be withheld from divi- 
dends paid on stock actually owned by nonresident alien 
individuals and foreign corporations as provided in Treas- 
ury Decision 4372 and the use of Form 1043B is not per- 
mitted. 

Correspondence and inquiries regarding this mimeograph 
should refer to the number and to the symbols IT:E:CTR. 
—Mim. 4102, XTI-47-6523 (p. 13). 


Limitations of Uniformity Provisions 
of State Constitutions 
Upon Income Tax Legislation 
(Continued from page 466) 


Illinois are examples of states whose constitutions 
contain clauses which greatly modify the effect of 
the uniformity provisions. 

In general, and in the absence of other constitu- 
tional limitations, income tax laws might reasonably 
be sustained in states having general uniformity 
clauses on the precedents furnished by South Caro- 
lina (1910), Mississippi (1921), Arkansas (1929), 
New Hampshire (1930), Missouri (1932), and North 
Carolina (1932). States which have constitutions 
requiring uniformity merely upon classes of prop- 
erty might approve income tax legislation upon 
grounds similar to those of Oregon (1924), Wiscon- 
sin (1931) and Idaho (1932). 





Federalism and Taxation in Republican 
Germany 
(Continued from page 463) 


Any approach to adoption of the German solution 
is, however, accompanied by disadvantages and dif- 
ficulties. Increased centralization carries with it the 
disadvantages of bureaucracy, too well canvassed to 
need additional mention here. These difficulties are 
complicated in the United States by the fact. that 
the federal civil service is inadequately developed 
and inferior in organization and extent to the Ger- 
man, and by the further fact that complete cen- 
tralization in Washington involves the control of a 
larger area, distinguished by wider contrasts in 
character, than is true of Germany. State and local 
governments would be tied to national policy and 
national conditions to a degree which would not be 
completely desirable. Thus a deflationary policy in 
regard to social services or payments to civil serv- 
ants, to take two examples, emanating from the 
Federal Government would compel a similar ap- 
proach on the part of the states. The opportunities 
tor local initiative and responsibility, as well as for 
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political experimentation, so valuable in our history, 
would accordingly decline. Furthermore, a decline 
in national revenue would inevitably carry with it a 
decline in local funds. Considerable difficulty would 
be encountered in determining an equitable basis for 
apportionment of yield to the states, while log- 
rolling for local interests would receive added im- 
petus. Experience with state aids has amply 
illustrated this difficulty. Perhaps the greatest 
danger is found in the fact the movements towards 
centralization seem to gather increasing momentum 
as they progress. In Germany such centralization 
has completely destroyed the states at last; pro- 
ponents of states rights in this country must con- 
sider such a prospect. 

The constitutional structure of this country pre- 
sents an enormous obstacle to the rapid development 
of national uniformity, an obstacle which no one 
will wisely ignore. Unfortunately the states have 
not evidenced great ability to settle differences by 
agreement. Such agreements require unanimity to 
be effective and are highly unstable. One state 
strategically located can ruin the reform efforts of 
many other commonwealths. However, without at- 
tempting to minimize or ignore the formidable 
constitutional difficulties in this country, reform 
projects which include constitutional revision should 
continue to be discussed. In fact, no far-reaching 
progress can be attained without such revision. 

Certainly a complete adoption of the German sys- 
tem is not advisable. However, it should be pos- 
sible to pick the advantageous features of this 
system without adopting its unfavorable features. 
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Probably the most acceptable feature of the German 
system for our purposes is the plan of blanket regu- 
lation of local and state taxation, by which a degree 
of necessary uniformity could be obtained without 
abandoning the independence of the states as to 
detail. Income, inheritance, sales, and motor taxes 
immediately come to mind as fit subjects for such 
national regulation, and it is probable that certain 
basic regulations would improve the character of the 
property tax. We have long since embarked on a 
policy of subventions to the states, and the present 
policies of the Roosevelt administration point to a 
considerable extension of this program. Similar re- 
lationships are now being established on an ex- 
tended scale between the cities and counties and the 
federal government. Since necessity seems to have 
forced this solution, it seems probable that there 
would be much to gain were this policy system- 
atized, refined, and extended in order to tap and 
distribute more successfully yields from taxation on 
wealth and income created by our entire social and 
economic complex. Certain disadvantages attaching 
to such a policy are unavoidable. However, it is not 
necessary to provide the major portion of local 
revenue through such subventions. 

Less desirable than the above steps would be the 
surrender of administration by the states and 
municipalities to federal authorities. Such a sur- 
render would involve the creation of a huge addition 
to the Federal bureaucracy. It should be possible, 
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however, to improve state and particularly local ad- 
ministration through the policy of laying down 
blanket minimum standards in return for subven- 
tions. In fact, in view of the present demoralization 
of local government, this may be the most practical 
way to secure necessary reform. Budgetary and 
accounting reform could be secured in this fashion, 
as both German and American experience indicates. 
Reform in the method of appointment, the quality 
and tenure of personnel, and methods of assessment 
would certainly be secured by subventions from the 
national government to the states, as has already 
been done in many instances through state aids to 
local governmental units. 

By the combined use of subventions and basic 
regulations it would be possible to obtain a higher 
degree of uniformity and excellence, without dis- 
couraging the exercise of local ingenuity and re- 
sourcefulness as to details which continues to be an 
important feature of English and American gov- 
ernment. 


Recent State Gross Sales Tax Legislation 
(Continued from page 454) 


and that of North Dakota bases it on sales of tan- 
gible personal property and a broad group of serv- 
ices. In scope, the Indiana and South Dakota taxes 
are probably wider than any other general sales tax 
in the United States. The Indiana tax is levied on 
the entire gross income of residents and gross in- 
come received from sources within the state by non- 
residents. Compensation for personal services; 
gross receipts derived from trades, business or com- 
merce; gross receipts proceeding or accruing from 
the sale of property, tangible or intangible, real or 
personal, or service; and all receipts by reason of 
the investment of capital are regarded as taxable 
gross income. In the case of financial institutions 
the tax is imposed on gross earnings. The Indiana 
tax differs from those considered above in that sales 
to a parent corporation by a wholly-owned sub- 
sidiary are not included in the consolidated report 
which such organizations are permitted to make 
when certifying tax liability. 

The South Dakota law provides a gross income 
tax on all persons transacting business in the state, 
or receiving gross income from sources within the 
state. Nonresidents are taxed only on gross income 
derived from labor performed, business done, or 
property located within the state. The term gross 
income is defined as compensation for personal serv- 
ices and from trade, business, commerce, sales and 
the value proceeding or accruing from the sale of 
tangible property, real or personal, or service, and 
all receipts, actual or accrued, by reason of the in- 
vestment of capital. However, when credit is ex- 
tended for all or part of the consideration, such 
credits do not constitute gross income until collected. 

The North Dakota tax is imposed on sales (de- 
fined as any transfer, exchange, or barter for a con- 
sideration) of tangible personal property and of 
professional and certain other services. Every per- 
son, including municipalities, selling tangible per- 
sonal property or professional services for any 
purpose other than for resale is required to pay the 
tax at the base rate. From the base rate exceptions 
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Minimum Rates 





___ State Business J. bled 7 4 
Arizona IR il a er e.tu 9 aie -a aie weed oa meee ers 
Manufacturers 


Extractive industries 
Public utilities 


Georgia Manufacturers ................ 
Indiana aE ee ee at | 
Manufacturers 


Extractive industries 


Mississippi Wholesalers ....... 


North Dakota Wholesalers of tires, " gasoline, and certain food 
products ee a SCE SY S ee 
Oregon ES RD RE ER 
Publishers 
South Dakota SET TEE EO Pt 
Manufacturers 


Washington 
West Virginia 


Wholesalers 
W holesalers 





_ Rate, per Cent Business 


Maximum Rates ex 
Rate, per Cent 








ee or a ere ee er ere . 7a 
Domestic sales of gas and electricity 
“Other businesses” 


Amusements ........ Hea ih tag et a! 0.3 
Certain public utilities 
All not subject to minimum rate... 


peas 1.0 
0.125 Natural gas severance.............. BS us is Patel 2.5 
eg er eet ee ere 2.0 

0.125 
‘ All not subject to minimum rate........... Pe 2.0 
Salaries and wages over $5,000................ 2.0 
Societies of authors, publishers and composers. . 5.0 
IVGUMESS MOU GECUTARES: «0.66.08 b a bc ce vc sees 6.0 











a Persons _ in state engaging in n business of selling tangible personal a other than those selling as wholesalers or jobbers. 








are made, as indicated in Table II. The North 
Dakota law seems to be the only one which treats 
articles or materials sold to enter into the manufac- 
ture of other articles or products as sold for use, 
even though the resulting product may be sold for 
resale. In addition to this rate classification, there 
is appended to the law a schedule which imposes the 
tax upon a number of occupations and businesses, 
some of which do not come under the general levy. 
This schedule also serves the purpose of assigning 
a number of border-line cases definitely to one class 
and of bringing certain services under the law. 


Classification and Rates 


Probably the reason most often given for classify- 
ing businesses, industries, and occupations, and 
levying higher rates on some than on others is to 
eliminate partially the great violence done to the 
ability-to-pay principle of taxation by the uniform- 
rate general turnover tax. The variations in the 
rate schedules under these classified general sales 
tax laws, however, indicate that there must be a 
good deal of opportunistic rate making, and that, 
if there have been efforts to place the rate schedules 
upon any scientific basis, they have not led to uni- 
formity, and can not have been successful in all 
cases. The laws of Arizona, Oregon, and Indiana 
provide only two rates. The laws of North Dakota 
and Georgia provide four rates. The South Dakota 
and Mississippi laws each provide five rates, and the 
West Virginia and Washington laws each provide 
ten rates. There are no two laws with identical 
schedules. 

A comparison of classes upon which minimum and 
maximum rates are imposed under each law is inter- 






Table IV 


COMPARISON OF RATES LEVIED UPON. WHOLESALERS, RETAILERS, AND MANUFACTURERS UNDER CLASSIFIED 
S: ALES TAX LAWS 








esting, for it indicates that there seems to be little 
principle underlying the classification schemes for 
rate purposes. Table III lists the businesses and 
activities upon which the highest and lowest rates 
are levied under each of these laws. Wholesalers 
are among those subject to the lowest rate under 
all but one of the laws. In some cases manufactur- 
ers are taxed at higher rates than wholesalers while 
in one case the rate on wholesalers is higher. In 
some cases extractive industries are subject to the 
minimum rate, in others to the maximum; and the 
same holds true in regard to public utilities. While 
most of the laws exempt salaries and wages from 
the direct application of the general sales tax, one 
law imposes the maximum rate upon certain salaries 
and wages. 

Interesting comparisons are brought to light upon 
relating ratios of rates applied to one class to those 
applied to another under each of the classified gen- 
eral sales tax laws. Relationships between rates of 
tax levied upon retailers, wholesalers, and manufac- 
turers are shown in Table IV. 

Although extractive industries are regarded as one 
of the most important classes under several of these 
laws, a number do not make any special provision 
for treatment of this group; ** the Arizona and Indi- 
ana laws group and treat extractive industries with 
manufacturing and levy a production tax at a low 
rate. Mississippi and West Virginia impose the 
maximum rate on natural gas production, while 
rates which are relatively high are imposed upon 


12 No special provision is made under the Georgia, North Dakota, and 
Oregon laws. 








State Retail 


Wholesale Tax® _— 











——Manufacturing Tax®*——— 














Tax Rate 
Per Cent Per Cent 
Georgia ; waa 0.2 0. 
Washington ... aes 0.5 0. 
Arizona 2.0 0. 
NE ian. ward doin eral 06 1.0 0. 
South Dakota 1.0 0. 
West Virginia 0.75 0. 
Oregon. ” 2.0 0. 
Worth “Dakotay.3i..5 dc....2. 4 beset 2.0 0. 
Mississippi ....................-.++++- 2.0 0. 








a Prevailing or general rate: 














Per Cent Rate Per Cent of 
of Retail Tax Wholesale Tax 
Retail Tax Per Cert : =e ¢ by 
50 0.05 25 50 
40 0.25 50 125 
25 0.5 25 100 
25 0.25 25 100 
25 0.25 25 100 
20 0.3 40 200 
15 0.3 15 100 
12.5 0.25 12.5 100 
6.25 0.25 12.5 200 
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the other extractive industries taxed. The Wash- 
ington law levies a comparatively low rate on all 
taxed extractive industries excepting oil and natural 
gas production, which are subject to higher rates. 

Several of these laws subdivide the public utility 
category; some levy a uniform rate on public 
utilities ; and in a few instances public service cor- 
porations are included in a class with retailers. 
Mississippi levies the same rate on public utilities as 
on retail sales of tangible property, except in the 
case of sales of gas and electricity for industrial use. 
In North Dakota the rate on all public utilities ex- 
cept sales of electric current is the same as that on 
retailers. The Oregon law imposed the same rate 
on sales of services to consumers by public utilities 
as that on sales of commodities at retail. The In- 
diana and South Dakota laws tax gross income of 
public utilities at the same rates as that levied on 
retailers. The rate imposed on public utilities under 
the Georgia law was 50 per cent higher than the 
rate on retailers, and the prevailing rate levied under 
the Arizona law is one-fourth the rate levied on 
retailers.1* With one exception rates levied on pub- 
lic utilities in Washington are higher than the rate 
to which retailers are subject. The rate on tele- 
phone, telegraph, electric light and power, and 
water companies is six times the rate on retailers; 
the rate on express and car companies, four times 
the retail rate; and the rate on “other utilities,” three 
times that on retailers. 

Four laws * make no special provision for taxing 
amusements; but by definition amusements are sub- 
ject to the same rate as retail sales. Mississippi 
taxes admissions to places of amusement under a 
separate law. North Dakota taxes numerous amuse- 
ments by naming them in the schedule attached to 
the law and usually imposes the same rate on amuse- 
ments as on retailers. The West Virginia law taxes 
amusements at a rate twice that on retailers; while 
the Georgia rate was 50 per cent higher than that 
on retailers. 

Several of these laws exempt, or omit by defini- 
tion, real estate transactions from the scope of the 
tax. However, such transactions are included in 
the same class as retail sales of chattels under the 
laws of West Virginia, Georgia, Mississippi, South 
Dakota, Indiana, and Washington. 

Three laws provide separate treatment for banks 
and financial institutions. In West Virginia gross 
income from the banking business is taxed at a rate 
equal to two-thirds of the rate on retailers. Indiana 
levies the same rate on the entire gross income of 
every person engaged in the business of operating 
any bank, trust company, building and loan associa- 
tion, insurance or casualty company, finance com- 
pany, or any other business of a similar nature as 
that levied on retail sales. The Washington law 
provides that a rate 20 per cent less than that on 
retail merchants be levied upon the gross income of 
banks and loan companies. The North Dakota 
schedule provides that the base rate be levied upon 
3 Domestic sales of gas and electricity were to be taxed at 2.0 per 


cent, the same rate as that provided for retailers. 
4 Those of Arizona, Oregon, South Dakota, and Indiana. 








THE TAX MAGAZINE 479 


banks not chartered in the state acting as fiduciaries, 
financial brokers, industrial and installment banks, 
money lenders and note brokers. The significance 
of the tax rate on personal service, professional serv- 
ice, and “other businesses” is of course dependent on 
the scope of the general sales tax, the activities not 
taxed under other categories, and the exemptions 
allowed. The Washington tax, by reason of guber- 
natorial veto, extends only to those businesses and 
occupations specifically enumerated under the law; 
consequently, there is no general levy upon profes- 
sional and personal services and “other businesses.” 

The Georgia law extended the tax to all. busi- 
nesses not otherwise taxed under the law at the 
same rate as that imposed on retailers. However, 
the $30,000 exemption allowed had the effect of lim- 
iting the application of this rate. As no special pro- 
vision was made for the extractive industries, they 
would fall in this class along with professional serv- 
ices and sales of services not taxed as public utili- 
ties.° The West Virginia law groups in the “other 
business” class every person engaging in any busi- 
ness, profession, occupation, trade or calling not 
included under some other provision of the act 
(excepting an employee rendering services to his 
employer), and imposes a rate on gross income from 
such sources one-third higher than that on the gross 
receipts of retailers. 

Only those businesses and occupations not specif- 
ically named in the Mississippi general sales tax 
statute and subject to the privilege tax laws of the 
state are included in the “other business” category 
in that state. The rate of the tax on these is the 
same as that on retailers. The Mississippi Privilege 
Tax Law of 1932 enumerates some 270 businesses, 
occupations, and professions. 

The Arizona law provided that “other businesses” 
be taxed at the same rate as retailers. Certain utili- 
ties and a variety of trades, professions, occupations, 
and callings were included. The tax does not appear 
to have been laid so that income received as salaries 
and wages would be subject to it; otherwise, this 
class seems to have been rather comprehensive. 

The North Dakota law does not provide a cate- 
gory lumping a number of residual. types of business 
activity. A considerable number of personal and 


Table VI 


INITIAL EXEMPTIONS IN TERMS OF TAX RELIEF IN 
SELECTED STATES 





“Amoun t of Tax 








___ State Class Relief in Dollars 
West Virginia Natural gas producers........... $300.00 

All but service businesses. tales 25.00 
a Service businesses .............. 6.00 to 24.00 
Arizona Retailers, ‘“‘other businesses,” and ——; 

tic and commercial sales of electricity 24.00 

- AD gipeee Act. oft ato a. hel oe 6.00 
Oregon Retailers and en Keach aedmictehe's are 12.00 

Wholesalers and publishers... .. a 1.80 
Mississippi Natural gas producers.............. 30.00 


Other extractive industries, retailers, pub- 

lic utilities (other than industrial sales 

of gas and electricity).............. 24.00 
Manufacturers of cement and clay and 

their products and of soft drinks; con- 

tractors; and industrial sales of gas and 


RE A CO, OOS Pe ce ERE BAA Bod 12.00 
General manufacturing ................. 3.00 
WERIPONGUERET GE Scio dipide vas Thlade Shiba s 1.50 








45 Including water companies and motor vehicle transportation com- 
panies. 
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f Persons with annual tax liabilit 
® Cost of preparing products of t 
h Section which would have levied a tax on agricultural production vetoed by the governor. 

! Sales of seeds, boxes, crates, etc., for use in preparing agricultural products for market; sales of cotton and cotton seed exempt. 
3 Gross income of domestic insurance carriers does not include receipts from premiums which become a reserve. 

k Those taxed under the Sea Foods Act and Amusement Tax Law exempt. 


! Payment of obligation for borrowed money, as to principal; receipt of money or property by assignment for benefit of creditors or as trustee; 
pledge of property as security; and receipt of capital by business exempt. 


West Georgia 
Virginia’ 

Annual initial exemp- 

tion e $30,000 
Farmers sales of own 

produce Exempt Exempt 
Sales of fertilizer Exempt 
Insurance companies 

paying premiums 

tax Exempt Exempt 
Exemptions allowed 

due to liability un- 

der other tax laws Offset against 

net income 
tax 

Municipal utilities, etc. 
Insurance benefits, etc. Not taxed 
Mutual —s and 

loan, savings banks, 

etc. Exempt Exempt 
Non-profit religious, 

charitable, e duc a- 

tional, scientific so- 

cieties, etc. Exempt Exempt 
Fraternal benefit soci- 

eties Exempt Exempt 
Civic improvement, 

social welfare or- 

ganizations Exempt Exempt 
Mutual cemetery com- 

panies Exempt Exempt 
Labor, agriculture, 

and horticulture so- 

cieties Exempt Exempt 
School books, price 

fixed by state 
Stocks, bonds, _ evi- 

dence of indebted- 

ness Exempt Exempt 
Cash discounts taken Deducted 
Prepaid, etc., freight 

charges 
Refunds made Deducted 
Sale value of trade-ins Deducted 
State and national 

banks Exempt 
Salaries and wages Not taxed Not taxed 


y less than $5.00 not required to report or pay tax. 
e 


EXEMPTIONS PROVIDED BY CLASSIFIED GENERAL SALES TAX LAWS 


Mississippi*® 


$1,200 
Exempt 
Exempt! 


Exempt 


Amounts col- 
lected as 
taxes on 
gasoline, 
oil, admis- 
sions* and 
tobacco ex- 
empt 

Electric and 

water sys- 
tems ex- 
empt 


Exempt 


Exempt 


Exempt 


Exempt 


Exempt 


Exempt 


Exempt 
Exempt 
Exempt 
Deducted 
Deducted 
Deducted 
Exempt 


Exempt 
Not taxed 


® Persons taxed under Sea Foods Act; timber not produced by those primarily engaged in logging, etc., for commercial purposes; and _ hospitals, 
sanataria, and infirmaries exempt. 


> Non-producing prospectors and companies prospecting and developing properties exempt. 

¢ Value of property acquired by gift, bequest or inheritance exempt. 

4 Co-partnerships not required to pay tax, which is laid upon individual members of such concerns. 

e All except service businesses exempt on $25.00 of tax annually. Those engaged 
plus $4.00 of tax for dependent spouse plus $2.00 for each dependent to a maximum of $24.00 of tax. 
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Table V 


Arizona” Washington Oregon South Indiana® North 
Dakota* Dakota 
$1,200 t $600 None $1,000 None 
s Not taxed® Exempt x Exempt 
Exempt Exempt Exempt Exempt ExemptJ 
Sums _ col- Sums col- Sales of mo- Those paying Taxes col- 
lected as lected as tor fuels gross re- lected as 
te a, state ex- upon which ceipts, agent for 
state taxes taxes ex- state tax commod- state or U. 
exempt empt has been ities upon S. exempt 
imposed which ex- 
exempt cise tax 
has been 
P paid, ex- 
Electric, gas empt 
and water 
systems ex- 
empt 
Exempt Not taxed Not taxed Exempt Exempt Not taxed 
Exempt Not taxed Not taxed 
Exempt Not taxed Not taxed Exempt Exempt Not taxed 
Exempt Not taxed Not taxed Exempt Exempt Not taxed 
Exempt Not taxed Not taxed Exempt Not taxed Not taxed 
Exempt Not taxed Not taxed Exempt Exempt Not taxed 
Exempt Not taxed Not taxed Exempt Exempt 
Exempt 
Exempt Not taxed 1 Exempt 
Deducted Deducted Deducted 
Deducted Deducted on Deducted 
out of 
state sales 
Deducted Deducted Deducted 
Exempt Exempt Exempt 
Exempt 
Not taxed Not taxed Exempt Not taxed 


in service business to deduct from gross income $6.00 of tax 
Natural gas producers not taxed on first $5,000 


No initial exemption allowed those required to report. 


soil for market deducted from gross receipts of agriculturalists. 


professional services are, however, taxed under the 
schedule at the base rate. 


Exemptions, Deductions and Offsets 


Limitations on the scope of the classified general classified sales tax statutes are tabulated in Table V. 


sales taxes effected by exemptions, deductions and All but two of these laws provide that an initial 
offsets have been only casually mentioned. In some 


instances exemptions place important limitations on 


The South Dakota “other the scope of the tax; in others, economic effects are 


business” category is quite comprehensive in that altered. While these allowances are made for a 
it includes retail merchants and all persons receiving 


income not otherwise taxed by the law. 
Indiana taxes “other business” at the same rate as 
retailers. This class appears to be wide, as it in- 


cludes all persons receiving income in the state ically desirable institutions, antipathy toward double 
except those otherwise subject to a tax under the 


variety of reasons, a limited number of factors seem 
to be predominantly responsible for them. Among 
these are administrative considerations, a desire to 
refrain from penalizing certain socially or econom- 


taxation, mercantilism, constitutional restraints, 


politics, and efforts to relieve small merchants from 
hardships. Exemptions which are in general use in 


exemption be allowed. In some cases this takes 
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the form of exemption of a certain volume of busi- 
ness, disregarding classification completely; and in 
others it takes the form of a definite amount of tax 
liability. A reason usually advanced for the allow- 
ance of an initial exemption is that the expense of 
collecting the tax from small businesses is too high 
to make the effort profitable, and administration is 
simplified if these allowances are made. Also there 
is probably a certain amount of ability-to-pay philos- 
ophy behind initial exemptions. Some effects of the 
former type of initial exemption are shown in 


nae TT * 
rable VI. (Continued in the January issue.) 


New Tax Publications 


Konstam on [British] Income Tax. Stevens and Sons, 
Sweet and Maxwell, London, 42s net. 

Those desiring information relative to British income 
tax laws will be interested in the following book review 
in the November issue of The Income-Tax Payer, official 
journal of The Income-Tax Payers’ Society of Great 
Britain: 

“The admirable qualities of ‘Konstam on Income Tax’ 
need no commendation at this time of day, the lucidity, 
fullness and suggestiveness of the work having long ago 
made it the indispensable companion of all who are led 
by duty or inclination to explore the tangled subject with 
which it is concerned. 

“The Sixth Edition just published incorporates the rele- 
vant statutory provisions of the past three years (including 
those dealing with co-operative societies and ‘mutual’ trad- 
ing) together with the judicial decisions up to the begin- 
ning of last Long Vacation. Not the least of the new 
book’s merits is a considerable amplification of the index. 


—E. W. S.” 










Saving Taxes in Drafting Wills and Trusts: Joseph J. 
Robinson (Vernon Law Book Co., Kansas City, 1933), 
Pages 778. Price $7.50. 

A second edition of this book, initially published in 1930, 
was made necessary, the author states, by the tax ferment 
of the last three years. In addition to reflecting statutory 
changes, the work has been enlarged throughout by the ad- 
dition of later cases and rulings, and chapters on liquidation 
trusts, the Federal gift taxes as they affect living trusts and 
stamp taxes on transfers by and to trustees. 

The draftsman who would protect the corpus of an estate 
or trust from ruinous taxation has been presented with 
this dilemma—even careful planning under existing stat- 
utes cannot protect against drastic changes in tax rates and 
methods effective at the death of the donor or testator, the 
date when the transfer becomes taxable. The result has 
been an almost total failure to visualize the completed 
transfer in terms of existing tax statutes. Unfortunately, 
there is no oracle to prophesy what taxes the future will 
bring. But Mr. Robinson’s book, presenting as it does all 
the materials, statutory departmental and judicial, whereby 
the effect of existing tax laws may be gauged, should supply 
some incentive to accurate estate planning for the present. 

The first three chapters are devoted to an exposition of 
state inheritance taxes and the Federal estate tax and con- 
tingent and conditional interests, powers of appointmeat, 
bequests, and charitable bequests. Illustrative sections 
from the state and Federal statutes are set out in full, 
and the judicial construction of these sections is subjected 
to searching analysis. In addition, a liberal sprinkling of 
hypothetical cases takes the text beyond existing law. 















* See page 479. 
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of the District of Columbia Bar and of the Bar of the Supreme 
Court of the United States; including a Treatise on the 
Statutes, the Rulings of Internal Revenue Officials, the De- 
cisions of the Courts, and the United States Board of Tax 
Appeals with Rules of Practice, Procedure, Evidence, and 
Forms; also Chapter on Minimizing Taxes and Tax Avoid- 
ance. 


















What others say of it: 

James B. Archer, formerly President of the D. C. Bar 
Association and formerly Special Assistant to the U. S. 
Attorney General: “It is a masterful work on Income, 
Estate and Excise Tax Law and Procedure by a practitioner 
of many years experience.” 

Frank J. Ehrhardt, formerly Special Assistant to the 
Attorney General: “Your work is the greatest in the Tax 
Field. It saves time of the busy Tax Counsel in the prepa- 
ration of a Brief, or an Argument, or an Opinion on any 
question pertaining to Income, Estate, Gift, or Excise Taxes. 
It is a Money-saver to the Taxpayer and a Time-saver to 
Counsel.” 

Charles F. Sanford, Attorney: “It is an outstanding ex- 
position of Income, Estate, Gift and Excise Tax Law and 
Procedure. As a compendium for professional use, and as a 
readable document for the layman, it will adorn any library.” 


In one Volume of 656 pages, bound in Fabrikoid, price 
$10.00. Order your copy now from 
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A Timely Book dealing with an impor- 
tant phase of Taxation recently re-enacted 
by Congress. 


LAWYERS, TAX MEN, and BANK- 
ERS need to know the details of this Law, 
its relation to Income and Estate Taxes, 
when Transfers are Subject to Tax, what 
Exemptions are possible, how to compute 
the Tax and when Returns and Records 
are to be made. 
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Law, its Effect and Administration includ- 
ing all necessary Forms and Regulations. 
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The Federal income tax as it applies to testamentary 
trusts receives complete treatment in a separate chapter, 
State income taxes are not within the scope of the book 


Approximately 200 of the 506 pages devoted to text, con- 
cern living trusts and personal insurance trusts from the 
point of view of state inheritance taxes, the Federal estate 
tax and the Federal income tax. To the trust department 
executive, this chapter is doubttess fair return for the price 
of the book. The use of the trust device as a means of ad- 
ministering the estate of a living person, while not a legal 
innovation, has been confusedly received by the courts witi 
the result that the tax situation is more obscured than usuai. 
This chapter should make more artful the administration of 
existing trusts, and guide the trust draftsman in the light of 
past tax experience, meagre and uneven though it be. 


Business trusts and associations, real estate and real 
estate management trusts, investment and pension trusts 
are treated briefly under a separate chapter, as are business 
insurance trusts. Of paramount importance in these 
troublous times is the treatment of liquidating trusts created 
as a part of the reorganization of a corporate bond issue. 
Mr. Robinson adds some hints on when it is advisable to 
create a liquidating trust from the income tax angle which 
should be of interest to the real estate expert. 


Taxable situs in connection with personal property taxes, 
inheritance, estate and income taxes, is covered in a sepa- 
rate chapter in which is included a group of tables showing 
the mutually reciprocal jurisdictions with reference to the 
taxation of intangibles of non-residents. The final chapters 
are devoted to the basis for gain or loss, depreciation and 
depletion in connection with trusts, and the Federal gift 
and stamp taxes. 


In an appendix consisting of 250 pages the Federal 
Estate Tax Act, the Revenue Act of 1932, the Federal Gift 
Tax Act and the Stamp Tax Act are set out in toto. 


An impression of padding is created by the author’s 
practice of setting out lengthy statute sections and excerpts 
from opinions in the body of the text, instead of utilizing 
footnotes and smaller type. But perhaps the eyes of the 
reader will benefit in that the usual “down page jerk” to 
footnotes is unnecessary. 


Finally, is the book accurately titled? The reader who 
expects to find an explanation of successful tax saving ex- 
pedients will be disappointed. Mr. Robinson is editorially 
conservative in drawing on his undoubtedly varied expe- 
rience as a tax counsellor to aid the less astute. True it is 
that the materials from which the attorney or accountant 
may evolve his own tricks and circumventions are ade- 
quately presented. With this tool in his hands, the drafts- 
man should be warned at least of the more obvious pitfalls 
which a “tax-hungry” government has set out to ensnare its 
“taxed-lean” citizenry. 

Dorothea Blender 


Manual of Public Works Records and Administration. 
Prepared for the Michigan Municipal League by Donald 
C. Stone, Walter O. Harris, Gustave A. Moe, and Howard 
Hopkin. Published by Public Administration Service, 850 
East 58th Street, Chicago, Ill. 74 pages. Price 75 cents. 

A means of reducing government costs and thereby mak- 
ing tax reduction possible is the inauguration of more 
efficient methods in administration of public business. 
That some progress is being made in this direction is indi- 
cated by this publication. 

The manual describes a model installation made in the 
public works department of the City of Flint, Michigan, 
intended to improve the system of public works records, 
cost accounting, and administrative procedures. The in- 
stallation was made at the request of the city officials under 
the auspices of the Michigan Municipal League, to serve 
as a model which would be helpful to other cities. 

The forms and systems explained and illustrated are the 
outgrowth of several years’ work and experience by the 
Consulting and Research Division of Public Administration 
Service and the Committee on Uniform Street and Sani- 
tation Records, and represents the most recent thought 
along these lines. Similar systems have been installed in 
more than twenty other cities, and a hundred others have 
adopted the proposals at least in part,—with the invariable 
result of substantial economies and increased production. 
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Treasury Department, 12:467 
Revenues for Last Fiscal Year Show Large 
Decrease, 1:26 
Revocable Trusts under the 1933 Act, 3:100 
Roosevelt Blocks General Sales Tax, 1:25 
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Salaries, Tax Exempt, 3:101 
Sale _ Real Estate on the Installment Plan, 
2:70 


Sales Tax, Arizona Act of March 20, 1933, 
:183 
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Sales Tax, “Federal Sales Tax with Allocation 

of Share of Proceeds to the States,’’ by 
Mark Graves, 10:372 

Sales Tax, General, Roosevelt Blocks, 1:25 

Sales Tax, Illinois, 7 :260 

Sales Tax, New Mexico, 5:184 

Sales Tax, New York, 5:184 — : 

Sales Tax, ‘‘New York’s Retail Sales Tax,” by 

Mark Graves, 7 :252 

Sales Taxes, North Dakota, 5:184 

Sales Taxes, Utah, 5:184 

Sales Taxes, Washington, 5:184 

Sales Tax Legislation (article by James W. 
Martin and William A. Tolman, 12:449 

Schwertner, Frederick—“Capital Gain in Rela- 
tion to the Deduction Limitation for Char- 
itable Contributions,” 5:167 . 

Securities, Losses from Sale—Regulations 77, 
3:97 


Securities Tax-exempt, 3:101 . 

Securities, Tax-free Covenant, Credit for, 2:67 

Seidman, J. S.—“‘Have District Courts Jurisdic- 
tion in Allowed Refund Claim Actions?” 
4:136 

Separation of Sources of State and Federal Rev- 
enue—History, 1:13; 2:58 

Separation of State and Local Revenues—Re- 
sults, 9:335 

“Sidelights on Intergovernmental Exemptions,” 
by Percy S. Crewe, 6:210 

Smith, W. Earl: 

“Construction of Revenue Laws,” 6:215 
“Waiver of Jury Trial in Tax Cases,’’ 9:328 

South Dakota, Gross Income Tax, 4:155 

“Soviet Russia’s Agricultural Income Tax of 
1932,” by Peter Theodore Swanish, Ph.D., 
5:178 

Stamp Tax on Intangibles, Indiana, 4:156 

State Constitutional Restrictions upon Income 
Tax Legislation, 11:430 

“State Control of Local Expenditures Through 
Centralization of Financial Statistics,’ by 
T. F. Haygood, 8:301; 9:346 

State Inheritance Taxes, 1:6 

State a Discuss Revenue Problems, 
3:101 


State Revenue—Separation from Local Reve- 
nue, 1:11; 2:58 
State Revenues, Collection of Some Forms of 
Taxes by Federal Government, 3:93; 3:95 
State Taxation of Interstate Commerce—Legal- 
ity, 2:57 
State Taxes: 
_— Income Tax Act of April 11, 1933, 
6:231 
Arizona, 5:199 
Arizona Gross Income Tax Act of March 20, 
1933, 5:183 
— Income Tax Act of March 9, 1933, 
S35 
Collection of Certain State Taxes by Federal 
Government Advocated, 3:92; 3:95 
Collection of State Taxes by Federal Govern- 
ment Approved, 5:176 
Effect of Diversity of State Tax Systems, 4:141 
Effect of Exemption of Business Property 
from Taxation, 5:169 
Gift Tax Imposed by Oregon, 4:129 
Idaho Chain Store Tax, 5:199 
— Tax Act of March 11, 1933, 
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Illinois Retail Sales Tax Act of March 22, 
1933, 4:145 

Indiana Chain Store Tax, 5:199 

— Income Tax Act of March 24, 1933, 
a 

Maine Chain Store Tax, 5:199 

Maryland Chain Store Tax Act of April 21, 
1933, 6:233 

Minnesota Chain Store Tax, 5:200 

Montana Chain Store Tax, 6:200 

Montana Income Tax Acts of March 16, 
1933, 5:186 

Multiple Taxation from Diversity of State 
Tax Systems, 4:142 

New Mexico Income Tax Act of March 14, 
1933, 5:196 

New Mexico License Tax on Retailers, Ap- 
proved March 9, 1933, 5:184 

New York Retail License Tax, 5:184 

North Dakota Income Tax Act of March 7, 
1933, 5:197 

North Dakota Tax Upon Sales of Tangible 
—- Property and Personal Services, 
5: 

— Income Tax Act of April 8, 1933, 

wee Income Tax Act of March 15, 1933, 
Se 


“Recent State Gross Sales Tax Legislation,” 
by James W. Martin and William A. Tol- 
man, 12:449 

= in Ohio,” by Carlton S. Dargusch, 


Tax Legislation Proposals by Subcommittee 
[of the Ways and Means Committee] on 
Tax Revision, 12:455 

“The Fields of State and Federal Taxation,” 

by Edwin S. Todd, 7:254 
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“The Problem of State and Local Revenues,” 
by Edwin S. Todd, 9:333 
Uniformity in State and Local Taxation, 4:138 
Utah Sales Tax, 5:184 
Vermont Chain Store Tax, 5:200 
West Virginia Chain Store Tax, 5:200 
Stephenson, M.—“Aspects of the Move- 
ment Toward Separation of Sources of State 
and Local Revenue,” 1:11; 2:58 
Stimson, Claude W.: 
“Stimulation of Industry Through Tax Ex- 
emption,” 5:169; 6:221 
“Tax Exemption in Illinois,” 1:17 
“Stimulation of Industry Through Tax Exemp- 
tion,” by Claude W. Stimson, 5:169; 6:221 
eat seein, Changes Made by N. I. R. A., 
:261 
Stock Losses, Limitation, 2:69 
Stock Tax Levied by Federal Government— 
Valuation of Capital Stock Therefor, 7:259 
Stock Tax Regulations, Capital, 8:309 
Suits to Recover Taxes—Limitations on, 8:294 
Summary of Taxes Imposed by National In- 
dustrial Recovery, 8:310 
Swanish, Peter Theodore—‘Soviet Russia’s 
Agricultural Income Tax of 1932,” 5:178 
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Tax—Back, Collection, 1:27 
Tax Cases, Disposition Hastened, 10:385 
Tax-exempt Income—Deduction of Expenses 
Incurred in Earning Such Income, 6 :207 
Tax-exempt Securities and Salaries, 3:101, 
3:103 
Tax Exemption: 
Effect of Exemption of Business Property 
from Taxation, 5:169; 6:221 
“Property Tax Exemptions,” by Governor 
Wilbur L. Cross, 9:338 
States Providing Tax Exemption for Encour- 
agement of Industry, 5:170 
“Tax Exemption in Illinois,” by Claude W. 
Stimson, 1:17 
Tax-free Covenant Securities, Credit for, 2:67 
“Tax Gluttons,” by John J. Merrill, 10:373 
Tax Law, Bills Amending, 1:25 
Tax Legislation Proceedings, 6:227 
Tax Legislation Prospects, 3:101; 11:423 
Tax Legislation Recommendations by the 
American Bar Association, 9 :341 
Tax Legislation Recommendations by Subcom- 
mittee of House Ways and Means Commit- 
tee, 12:455 
Tax Litigation—Waiver of Jury Trial, 9:328 
Tax Measures before Congress, 5:187 
“Tax Problems of American Companies in 
Europe,” by Graham W. Parker, 3:90 
Tax Prospects During the Short Session of Con- 
gress, 2:65 
Tax Reduction Prospects, 9:348 
Tax Refunds—Interest, 2:65 
Tax Refunds, Recovery of Unlawful Collections 
from Transferees of “Original Taxpayers” 
(article by Henry M. Gretsch,) 11:409 
Taxation, Double, Report of, 2:67; 6:228 
oo in Ohio,” by Carlton S. Dargusch, 
“Taxation of Capital Employed in Interstate 
Commerce,” by C. W. King, 2:56 
a ws Chain Stores,” by L. B. Krueger, 
Todd, Edwin S:: 
“ae of State and Federal Taxation,” 
a of State and Local Revenues,” 
“Public School Finance,” 10:376 
Tolman, William A.—‘‘Recent State Gross 
Sales Tax Legislation,” 12:449 
Tower, Dr. Ralph B.—The Changing Function 
of Public Finance,” 7:247 
Transferees, ‘Are Unlawful Collections from 
Transferees of ‘Original Taxpayers’ Recov- 
erable?” by Henry M. Gretsch, 11:409 
Transfers Inter Vivos, Taxation of, 1:5 
Transfers of Corporation Assets—‘The Minne- 
sota Tea Case,” 8:291 
Transfers to Take Effect in Possession or En- 
joyment at or after Death, Meaning under 
Sec. 302(c), 1:10 
Treasury * aa cuenta Tax Recommendations, 
12:46 
“Tucker” Act Discussed as to Its Limitation 
on Jurisdiction of District Courts in Al- 
lowed Refund Cases, 4:136 
Trusts, Funded Life Insurance Trusts—Income 
Status, 4:130 
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“Uniformity in State and Local Taxation,” by 
Harold M. Groves, 4:138 
Utah, Retail Sales Tax, 5:184 
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“Valuation of Capital Stock for Federal Stock 
Tax,” by Arnold R. Baar, 7:259 

Vermont, Chain Store Taxes, 5:200 

Vermont, Income Taxes, 6:233 
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“Waiver of Jury Trial in Tax Cases,” by W. 
Earl Smith, 9:328 

Wakefield, E. E.—“‘Gain on Retirement of 
Bonds Issued for Property,” 7:249 

Washington, Gross Income Tax, 5:184 

West Virginia, Chain Store Taxes, 5:200 

Wheat, First Processing Tax, 7:263 

eee Occupational Tax on Chain Stores, 
11:41 

“Work of the United States Board of Tax 
Appeals, The,” by Logan Morris, 10:369 


Y 
Yield of U. S. Taxes Rises, 9:348 


Court Decision Syllabi 
Supreme Court Decisions 


A 
Affiliated Corporations, 3:107 


Assignments of Error on Appeal from a Dis- 
trict Court, 4:149 


B 
Basis for Gain or Loss of Property of Surviv- 


ing Tenant by the Entirety, 5:177 
Business Expense, 12:469 


Cc 
Certification of Questions to the Supreme Court, 
4:149 


Claims for Refund, Amendment of, 4:149 
Claims Involving Special Assessment, 2:76 


D 
Depletion, 1:28 
Depletion of Oil Lands, 2:76 


Estate Tax, 4:149 
Excess Profits Tax, Special Assessment, 4:149 


F 


Federal and State Tax Claims 
Federal Estate Tax, 469 





Sequence, 3:108 


Gift Tax, 3:109 
I 
Income from Lease of Land Owned by a 


Municipality, 4:149 
Installment Sales of Mortgaged Property, 4:149 


L 
Losses, 1:29; 2:77; 3:110; 4:149 


N 
Net loss, 1:29 


Oo 
Oil Wells—Depletion, 4:149 


P 


Payment of Taxes under Protest, 6:236 

Purchase for Money of Assets of One Corpo- 
ration by Another Distinguished from a 
Merger, 2:77 


R 
Refund Claims, Amendment of Where Original 
Claim Did Not Specify any Specific 


Ground, 2:77 
Res Judicata—Application, 7 :264 


Ss 
Statute of Limitations, 6 :236 


T 


Transferee, Procedure for Collection of Taxes 
from, 7:2 

Trusts, 5:196 

Trusts for Payment of Insurance on Grantor’s 
Life, 7 :264 


Waivers, 4:150 
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Appellate and Lower Court 
Decisions 


A 


Accounting Methods, 7 :264 ’ 

Accounting Periods—Invested Capital, 6:236 

Accrued Income, 1:28 

Affiliated Corporations, 4:150; 10:384; 11:432; 
12:469 

Annuity Chargeable Against Both the Corpus 
and Income of Trust Fund Created in Lieu 
of Dower, 8:311 

Appeals from Board of Tax Appeals, 2:75 

Appellate Courts—Jurisdiction, 4:150 

Assessment of Tax—Statute of Limitations, 
10 :384 

Assignment, of Contracts, 3:107 

Association Distinguished from Trust, 7 :264 

Associations Exempt from Taxation, 12:469 

Automobile Parts and Accessories, 7 :264 

— Tax—1924 and 1926 Acts, 
ie: 


B 


Bad Debt Deductions, 10:384 

Bailment Distinguished from Sale, 3:107 

Basis for Gain or Loss, 6:236: 

Sale of Property, 3:107; 4:150; 8:311 
Sale of Stock in Reorganization, 8:311 

Basis of Property Acquired by Remainder In- 
terest Under a Will Upon Death of Life 
Tenant, 5:177 

Basis of Stock Where So-called Dividends Are 
Paid out of Capital, 8:311 

Board of Tax Appeals—Jurisdiction, 6 :236 

Board of Tax a Disallowed for 
Lack of Proof, 7:265 

Bond Discount Amortization, 4:150 

Bond Retirement, 8:311 

Bond, Retirement at Less than Issuing Price 
or Face Value, 2:76 

Bond (Surety), Abatement of, 3:108 

Bonds—Interest Deduction, 7 :265 

Bonds—Issued or Assumed in Connection with 
Acquisition of Property, 7 :265 

Bonds—Purchase and Retirement at Less than 
Issuing Price, 3:108 

— Loan Association Distributions, 
6:23 

Business Expense, 1:28; 2:76; 4:151; 5:194; 
6:237; 9:354; 12:469 

Business Expenses—Payments to Foreign Gov- 
ernment, 7 :265 

Business Organization—Classification, 4:151 


c 


Capital Expenditures, 1:28; 4:151 

Capital Gains—Two-year Holding Period, 7:265 

Capital Net Loss, 6:237 

Capital Stock Tax—dAssociations—Trusts Dis- 
tinguished, 7 :265 

Capital Stock Tax under the Revenue Acts of 
1921, 1924 and 1926, 10:384; 12:469 

Charitable Contributions, 9:354; 10:384 

Cigarette Tax under Sec. 1002 of the Revenue 
Act of 1918, 6:237 

Claims for Refund of Taxes, 6:237; 8:311 

Closing Agreements, 6 :237 

Closing Agreements Made before Repeal of 
Section 1106(b) of the 1926 Act, 5:194 

Closing Agreements—Repudiation, 7 :265 

Club Dues, 8:311 

Clubs, Taxation of, 1:28; 12:469 

Collection After Statutory Period After Stay of 
Collection, 7:265 

Collection of Bond in Connection with Abate- 
ment Claim, 2:76 

Community Property, 2:76 

a Paid to Employees in Stock, 

Compensation Paid to Stockholders, 7 :266 

Compensation Received for Services, Paid in 

tock, 7 :266 
Compensation to Former Corporation Official 
istinguished from Gift, 3:108 

ee Returns, 3:108; 7:266; 10:384; 
11:4 

Constructive Receipts, &:311 

Contract Construction, 7 :266 

—— Valuation—Proration of Income, 
» F- 

Contributions—Deductions from Gross Income, 


Contributions Limitation, 7 :266 
Corporate Reorganizations, 3:108 
Corporation Deductions, 2:76 
Corporation Distributions, 2:76 
Corporation Income, 10:384; 12:469 


Corporations—Pennsylvania “Bonus” Payment 
by Corporations Distinguished from a Tax, 
1237 


Credit for Overpayments, 1:28 
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D 


Deductions from Gross Income, 8:312 

Deferred Income Distinguished from Construc- 
tive Receipts, 5:194 

Deficiency Determinations by the Commission, 
mag Review of, 8:312 

Depletion, 8:312 

Depletion of Gas Contracts, 10:389 

Depletion of Trust Property, 4:151 

Depreciation—Life Tenant Under Will, 7 :266 

Depreciation—Reduction of Cost Basis, 7 :266 

— Basis—Weight of Expert Opinion, 

7151 

Dissolution of a Corporation—Tax Liability, 
12 :469 

Distraint of Property for Taxes, 8:312 

Distributions in Liquidation, 4:151 

Dividend Distributions — Earnings Accumu- 
lated Since February 28, 1913, 7:266 

Dividends, 6:238; 7:266 

Dues and Initiation Fees Taxes, 7 :267 

Duplication of Estate and Income Taxes, 1:28 


E 


Estate and Income Taxes, Duplication of, 1:28 

Estate Tax, 4:151; 7:267; 8:312 

Evasion of Income Tax by Accumulation of 
Excessive Surplus, 6:238 

Evasion of Surtaxes, Sec. 220, 2:76 

Evasion of Taxes—Evidence, 7 :267 

Excess Profits Tax, 4:152; 5:194; 10:389 

Excise Tax, 9:354 

Excise Tax—Automobile Accessories, 4:152 

Excise Tax—lIgnition Coils, 4:152 

Excise Tax on the Transportation of Oil under 
the 1918 Act, 10:389 


F 


Fact Finding, 7 :268 

Fair Market Value, Lack of, 7 :268 

Federal Estate Tax, 3:108; 6:238; 10:389; 
12:470 

Fire Insurance Companies, 6:238 

Fraudulent Income Tax Returns, 11 :433 


Gift Distinguished from Income, 7 :268 
Gift Distinguished from Sale, 9:354 


H 


Husband and Wife—Husband’s Overpayment 
Credited against Wife’s Tax, 7 :268 


I 


Income, Taxable, 3:109 

Income from a Lease Executed by a State for 
the Support of Public Schools, 11:433 

Indians—Application of Income Tax, 6:238 

Informal Agreements, Effect of, 1:28 

Installment Basis, 7:268 

Installment Basis of Reporting Profits from 
Sales, 8:312 

Installment Sales, 10:389; 12:470 

Installment Sales, Income from Revocable 
Trust, 6:238 

Insurance Agency—Commissions, 3:109 

Insurance Agency—Liability for Taxes on 
Commissions Earned, 1:28 

Insurance Companies—Deductions from Gross 
Income, 11:433; 12:470 

Insurance Companies—Mutual, 7 :268 

Insurance Companies—Reserves Required by 
Law, 7:268 

Interest Advanced to Debtor Corporation by 
Taxpayer, 8:312 

Interest Deductions, 8 :312 

Interest Exempt from Tax, 8:313 

Interest on Assessments, 4:152 

Interest on Certificates of Deposit—When Tax 
Attaches, 12:470 

Interest on Delinquent Taxes, 6:238 

as Overpayments of Taxes, 1:28; 

Interest on Refunds, Recovery of, 1:28 

Interest on Tax Deficiencies, 1:29; 6:238 

Interest on Tax Refunds, 3:110 

Interest on Tax—Unassessed, but Collected— 
Recovery, 7 :268 

Interest Received—State Obligations, 7 :268 

Inventory Valuation, 3:110; 5:194; 7:269 

Invested Capital, 7 :269 


J 
ee of Board of Tax Appeals, 3:110; 


Jurisdiction of Courts, 1:29; 7:269 
Jurisdiction of Federal Court to Vacate or Set 
Aside a Judgment of Dismissal, 4:152 

Jurisdiction of the U. S. Court, 9:354 
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Lease Cancellation—Payments to Obtain, 7:26 

Lease Purchase Price, 11:433 

Liberty Bonds Received as Compensation—Ta 
Liability, 4:152 7 

Le ee by Government, Removal of, 


Life Insurance Companies, 3:110 

Liquidating Income, 6:238 

Liquidation, Distributions, 5:194 

Loss on Account of Embezzlement by E». 
ployee, 9:354 : 

Loss on Dissolution of a Subsidiary Corpora. 
tion, 10:390 

Losses, 4:152; 5:194; 6:238; ‘8:313; 9:354. 
12:470 : 


M 


Magazine Circulation Costs, 6:239 

Mandamus Proceedings Against Officers of the 
Government, 8:314 

Mandates of Courts to Board of Tax Appeals. 
Effect of Action or Omission to Act by 
the Board, 5:194 3 

Manufacturers’ Excise Tax, 9:354 

Minimum Royalty Payments Made by Lessee, 
11 :433 

Mutual Insurance Companies Exempt from In- 
come Tax, 11:434 


N 


Net Loss, 3:110; 8:314 

Net Loss—Effect of Tax-free Income, 7:269 

Net Loss for 1919, First Year in Business, 
7 :269 

Net Losses—Consolidated Returns, 7 :269 

Nonresident Aliens—Indictment for Wilful Fail- 
ure to File Tax Returns, 3:110 

Nonresidents, Taxation of, 6:239 

Nontaxable Income, 10:390 

Nontaxable Organizations, 5:195 

Nontaxable Perquisites, 4:152 

Notes—Valuation, 7 :269 

Notice of Right to Appeal to the Board, 3:111 
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Oil Leases—Depletion, 4:152 
Oil Wells—Deduction of Development Costs, 


3:111 
Oil Wells—Drilling Costs, 7:269; 9:354 


Pp 


Partnership Income, 9:355; 10:390 

Partnership Income of a Decedent, 11:434 

Partnership Interest Assigned—Income and Es- 
tate Tax, 7:270 

Partnership Membership—-Fraud Penalty, 7 :270 

Partnerships, 4:152 

Partnerships between Husband and Wife under 
Michigan Law, 5:195 | 

Patent ee ee 7:270 

Patents, Depreciation of, 9:355 

Patents, Valuation of, 5:195 

Personal Service Classification, 4:152 

Petition for Review of Order by Board of Tax 
Appeals Carrying Out an Appellate Court 

andate, 11:434 

Priority of Government in Collection of Taxes 
in Receivership, 1:29 

Proceeds of Oil Taken from Land Leased from 
a State, 10:390 

Property Transactions, 3:111 

Property Transfers, 4:153 
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Railroads, 3:111; 9:355 

re after Federal Control, 
732 

Recovery by the Government of Erroneous Re- 
funds and Interest Paid on Same, 6 :239 

Recovery of Taxes, 2:77; 3:112; 4:153; 6:240; 
9:356; 10:390 = 

Recovery of Taxes—Statute of Limitations, 
11:434; 12:470-471 7 

Recovery on Bond Given to Secure Extension 
of Time for Payment of Tax, 3:112_ 

Redemption of Stock Equivalent of Dividend, 
7:270 


Refund Claims, 5:195 

Refund of Taxes, 4:153 

Refund of Taxes Paid Under Duress After Date 
When Bar of Statute of Limitations Be- 
came Effective, 11:434 ; 

Refunds—Insufficient Adjustments in Prior 
Years Affecting Invested Capital, 7 :270 

Refunds—Reversed by Commissioner of De- 
termination Allowing a Refund After 
Refund Payment Was Made by the Com- 
missioner, 8:314 

Rents from Mining Properties, 8:314 

Reorganization, Nontaxable, 9:356 

Review of Board Decisions, 3:112; 7:270 

Royalties, 5:195 

Royalties to Assignor of Oil and Gas Lease, 
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Ss 


Sales to Stockholders, 7 :270 
Stamp _ on Issues and Transfers of Stock, 
9:3 


State Land Leases Sold, 7 :270 

Statute of Limitations, 3:112; 6:240; 7:270; 
7:271; 8:314 

Stock on Which Rights to Purchase Additional 
Stock Have Been Issued, 9:357 

Stock Rights, 10:390 

Stock Transfer Stamp Tax, 1926 Act, 3:113 

Suits by Taxpayer, 7 :271 

Suits for Refund of Taxes, 1:29 

Suits to Recover Taxes, 6:240; 11:434 

Syndicates, Tax Liability, 2:78 


= 


Tax-exempt Corporations, 12:471 

Tax Settlement Agreements—Estoppel of Re- 
nunciation by Subsequent Suit, 1:29 

Testamentary Trusts, Assignment of Future 
Income, 1:29 

Transfer of Partnership and Corporation Assets 
to a New Corporation, 10:390 

Transferees—Tax Liability, 3:113; 4:154; 
7:271; 8:314; 12:471 

Transfers to Escape Income Taxes, 8:315 

Transportation of Oil by Pipe Line, 1917 and 
1918 Acts, 3:114 

Trust Distinguished from an Association, 11:434 

Trust Income—Distribution, 7 :271 

Trust Income—Payment of Insurance on Grant- 
or’s Life, 7:271 

Trusts, 2:29; 2:78; 3:114; 4:154; 6:240; 
8:315; 9:257 


Vv 


Valuation of Property as of March 1, 1913, 
8:316 


Ww 


Waivers, 1:29; 2:78; 3:114; 4:154; 5:196; 
6:240; 7:271; 8:316 

Whiskey Made by Junk Dealers and Held 
More Than wo Years—Tax Rate on 
Profit, 11:434 


Y 


Year Gross Income Reported—Sale, 7 :271 


Significant Decisions of the 
Board of Tax Appeals 


A 


Alimony Trust, 7:272 
Assignment of Income from Property, 


:30 
Association Distinguished from Trust, 7:27 


1 
7 +272 


B 


Basis—Bargain Purchase, 7 :272 : 

Basis—Corporate Property After Incorporation 
of Partnership, 7 :272 

Basis—Gain or ted on Stock Acquired by 
Gift, 4:145; 6:229 

Basis—Property Acquired for Less Than Value, 
7 :272 


Basis—Testamentary Trust Property, 7 :272 

Bonds Purchased for Retirement, 7 :272 

a and Loan Association—Exemption, 
4:14 

Business Expense, 1:30; 3:118; 12:471 

“Business League”—Application of Term to 
New York Produce Exchange Subsidiary, 

:229 


Cc 


Capital Assets Sold by an Estate, 8:320 

Capital Costs, 3:118 

Capital Gain, 1:30 

Capital Net Gain, 11:436 

Capital Net Loss, 10:399 

Charitable Trust, 7 :272 

Closing Agreement, Effect on Net Loss De- 
duction—Bad Debts, 3:118 

Community Income, 1:30; 4:145 

Community Property, 7:273; 8:320 

Consolidated Returns, £:190; 10:399; 11:436 

Contributions, Deductible, 8:320 

ae Limitation on Deduction for, 

3 

Corporation Distributions, 1:31; 4:146; 5:190 

Corporation Income, 3:119 

Corporation Losses, 1:30 

Cost of Stock Acquired for Stock of Holding 

Corporation, 9:360 : 


THE TAX MAGAZINE 


D 


Dealer in Securities—Meaning under Sec. 118, 
Act of 1928, 12:472 

Decedent’s Expenses Paid After Death, 7 :273 

Deductions on Account of Abandonment of Ma- 
chinery, 9:360 

Sabie ae to Bonus Payments 
from Oil Land Leases, 6 :229 

Depletion—Based on Income—Bonus, 7 :273 

Depletion—Reestimate of Reserves, 7 :274 

Depreciation, Basis for Property Acquired from 
Petitioner’s Transferor, 1:31 

Dividend Distinguished from Gift, 3:119 

Dividend Following Reorganization, 9:360 

Dividends on Preferred Stock in Payment of 
Property, 7 :274 

i crated or Liquidating Dividends, 


E 


Earnings of a Corporation Prior to and after 
March 1, 1913, Segregation, 4:146 

Employees’ Right to Buy Stock, 7:274 

Estate Tax, 5:190; 7:274; 9:360 

Exchange by a Corporation of Unissued Pre- 
ferred Stock for Outstanding Common 
Stock, 11:436 

Exhaustion of a Selling Contract Between Two 
Affiliated Corporations, 9:361 


F 
Federal Estate Tax, 3:119; 5:191; 10:399; 
12:472 
G 


Gain Realized Upon Liquidation of a Corpo- 
ration, 9:361 
Gift Tax—i924 Act, 7:276 
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ioceee, Se Legal Services for Municipality, 
Income from a State or Political Subdivision, 


Income Tax, 10:399 

Installment Sales, 12:472 

Insurance Company Commissions, 9 :362 

Interest on Condemnation Awards, 4:146 

Interest upon Refunds Received by a Foreign 
Corporation, 1:31 

Involuntary Conversion of Property, 7 :276 


L 


Lease Cancellation— Lessor’s Deductions, 7 :276 

Life Insurance Proceeds—Cash Surrender 
Value as Part of Community Estate, 10:399 

Liquidation of a Corporation by Acquisition of 
Assets by Parent Corporation, 6:229 

Loss on Sale by a Parent Corporation of Stock 
of Subsidiary, 6:230 

Losses, 3:119; 8:321; 9:362; 10:400; 11:436 


M 
March 1, 1913, Value—Stock, 7:2 
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Net Loss, 3:119; 6:230 
New Trials before the Board, 6:230 
Nontaxable Income, 9:362 
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Oo 
Oil Wells—Depreciation, 6 :230 
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Partnership Income, 4:146; 12:473 

Petitions to Board by Receivers, 5:191 

Powers of the Board, 5:191 

Proceedings in Obstruction of Tax Collection, 


9 :362 
Profit from Debt Cancellation, 3:120 
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Railroads—Taxable Income, 4:146; 8:321 

Redemption and Cancellation of Corporation 
Stock, 9:362 

Redemption of Notes Issued in Payment of 
Property at Less than Face Liability, 9 :362 

Redemption of Preferred Stock, 6:230 

Reorganizations, 6:230; 7:276; 8:321; 12:473 

Reorganization Transfers, 10:400 

Revocable Trust, 9:362 

Right of Commissioner to Amend and Give 
Retroactive Application to Amended Regu- 

lations, 4:148 
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Sale—When Consummated, 7 :276 

Security Transactions, 1:32; 10:400 

Short Sales of Stock, 11:437 

Special Assessment, 4:148 

Statute of Limitations—Jurisdiction of the 
Board, 11:437 

Stock Distributions in Reorganization, 4:148 

Stock Loss Deductions, 9 :362 

Stock Transfers, 8 :322 

Stock Valuation, 7 :276 
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Tax Avoidance Transactions, 9:363 
Transferee Liability, 3:120 

Transferees, 5:191 

Trust Distinguished from an Association, 6:231 
Trust Funds, 1:32 

Trusts, 1:32; 3:120; 4:148; 6:230 


Ww 
Wash Sales, 7 :276 


Rulings of Bureau of 
Internal Revenue 
A 
Accounting Systems for Federal Tax Returns, 
Adjusted Basis for Determining Gain or Loss, 


Admissions, 1:32; 3:116 

Admissions Tax, 6:234; 7:278; 8:318; 9:351 

Army Agencies, Application of Tax, 2:72 

Associations—Exemption from Corporation In- 
come Tax, 11:434 

Automobile Parts and Accessories, 2:72; 6:234 

Automobiles, 1:32; 3:116 
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Banks—Income from “Purchase and Resale 
Agreements Involving Tax-exempt Securi- 
ties, 12:474 

se Not Reduced to Possession, 

7114 


Basis for Gain or Loss in Case of Property 


Partly Representing a Gift, 4:157 
Beer Tax, 6:234; 7:279; 11:435 
Bonds, Sale and Transfer of, 2:72; 3:116 
Brewer’s Wort, Liquid Malt, Malt Sirup, and 
Malt Extract, 4:158 
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Candy, 1:33; 4:158 

Capital Net Gains and Losses, 4:157; 7:278 

Capital Stock Tax, 8:318; 9:351; 10:392; 
11:435 

Carrying Charges on Unimproved and Unpro- 
ductive Real Property, 8:316 

Certificates of Deposit in Closed Banks, 7 :278 

Check Tax, 7:279; 8:318 

Checks, 1:33; 3:116; 5:192 ‘ 

Civil Service Employees of the United States 
—Gross Income, 3:114 

Club Dues, 8:318 

Compensation from Government Sources, 8:316 

Compensation of Master of a Steam Ship Com- 
pany Absent from U. S. for Extended 
Period, 10:391 

—— of State Officers and Employees, 

2 | 

Compensation of Teachers of a University Paid 
in Part Out of State Funds, 11:435 

Consolidated Returns, 5:191; 8:316; 11:435; 
12 :474 

Contributions—Educational Organization, 7:278 

Contributions—Limitation—Effect of Capital 
Net Gains and Losses, 7:278 

Contributions or Gifts—Deductions for, 2:70 

Conveyance of Lessor’s Reserved Royalty un- 
der an Oil and Gas Lease, 10:391 

Conveyances, 1:33 

Corporation Distributions in Liquidation, 4:158 

Corporations—Basis of Taxation of Gain on 
Sale of a Subsidiary Company’s Stock to 
Outside Interest, 6:233 

Corporations—Exempt from Federal Income 
Tax, 8:317 
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Deductions from Gross Income, 1:32; 2:70; 
4:158; 5:191; 6:233 

Depletion, 3:115 

Depletion of Oil Lands, 7:278; 11:435 

Depreciation, 3:115 

Depreciation and Depletion Basis in the Case 
of Mines, 9:350 
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Depreciation Deductions Allowable on Leased 
Property, 8:317 

Discounts and Adjustments, 3:116 

Distributions by Corporations, 2:72; 12:474 

Dividend Tax, 9:352; 10:392; 11:435; 12:474 

Dividends, Excise Tax, 8:318 : 


E 


Electrical Energy, 1:34; 2:72; 4:158; 5:192 

Electrical Energy Tax, 7:279; 11:436 

Employees’ Trusts, 1:32 

Employers’ Beneficiary Associations—Income 
Tax Liability, 8:317 

Estate Tax, 9:350 

Estates and Trusts, 1:32 

Excess-profits Tax, 10:393; 11:436; 12:474 

Excise Tax—Sporting Goods, 10:393 

Excise Tax—Withheld on Dividend Payments, 
10 :393 

Exclusions from Gross Income, 5:192 

Exempt Corporations—Club, 5:192; 7:278 

Extension of Time for Payment of Tax, 7:278 

Extension of Time for Payment of Taxes in 

the Case of Bank Failures, 8:317 


F 


Federal Estate Tax, 10:391; 11:435 

Foreign Corporations—Returns, 9:350 

Foreign Tax Credit—Correction of Form 1118, 
7:278 

Foreign Tax Credit or Deduction: Fiscal Year 
1932, 7:278 

Furs, 3:116; 4:158 


G 


Gain or Loss, Determination of, 2:72; 5:192; 
12:474 

Gain or Loss from Distribution of Property 
Upon Termination of a Trust Inter Vivos, 
12:474 

Games, 7 :279 

Gasoline, 1:34 

Gasoline Tax, 7 :279 

Gasoline Tax Deduction—New Jersey, 7:278 

Government Employees—Allowance Received 
for Living Quarters, 4:158 

Grape Juice—Unfermented, 5:192 

Gross Income—Renewal Commissions on In- 
surance Premiums, 4:158 
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Income from Buildings on Land Leased from 
State, 7:278 

Information Form 1100—Filing Date, 12:474 

Installment Basis—Method of Reporting In- 
come, 9:350 

Installment Sales, 6:233 

Installment Sales—Realty, 10:392 


THE TAX MAGAZINE 


Intercompany Sales—Mechanical Refrigerators, 
7:279 


Interest on Government Bonds—Application of 
Excess Profits Tax, 10:394 

Interest on State Obligations, 2:72; 3:115 

Inventories of Securities by Banks, 2:72 

Involuntary Conversion of Property, 8:317 
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Jewelry, 1:34; 2:72; 4:158; 5:192 
Jewelry Tax—Class Rings and Pins, 7:280 


L 


Leases of Safe Deposit Boxes—Adjustment, 
1:34 

Life Insurance Companies—Deductions, 10:392 

Losses, 5:192; 7:276; $:317; 9:350; 10:392; 
11:435 

Lubricating Oils, 1:34; 5:192 


M 


Malt Liquor Stamps—Reduction, 10:394 

Malt Sirup, 6:234 

Manufacturers’ Excise Tax on Sales, 8:318; 
11 :436 
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Net Income of Life Insurance Companies, 2:72 
Nontaxable Income, 2:72 


oO 


Obsolescence, 6 :233 ‘ 

Oil and Gas Wells—Percentage Depletion, 
acho 

Orange Juice Tax, 4:159 


P 


Partnership Interests — Adjustments — Capital 
Net Gain, 7:278 

Passage Tickets—Taxability, 3:116 

Passage Tickets to Ports Not in the United 
States, Canada, Mexico or Cuba, 5:193 

Personal Exemption and Credit for Dependents 
Where Status Changes, 4:158 

Phonograph Records, 5:193 

Processing and Compensating Taxes, 10:394 

Processing and Floor Stocks Taxes as Applied 
to Cotton Bags, 10:394 

Processing Tax, 10:394 


R 


Radio Receiving Sets, 3:116; 4:159; 5:193 

Railroads—Liability Adjustments to Conform 
to Recapture Payments, 3:115 

Rates of Exchange, 3:116 


December, 1933 


Real Estate—Estimated Cost of Future. Im. 
provements, 7 :278 

Real Estate Taxes After Transfer, 7:278 

Refund of: Income Taxes, 8:317 

Refunds and Credits, 5:192 

a 77—Amendment of Article 813, 

:31 
Returns of Taxes, 9:350 


S 


Sale Price, 1:34; 2:72; 7:280 

Soft Drinks, 1:35; 2:72; 3:117; 5:193; 7:280; 
8:318 

Sporting Goods, 1:35; 4:159; 6:234 

Stamp Tax—Bond Issue by Churches, Lodges 
or Fraternities, 7 :280 

Stamp Tax—Deeds of Conveyance of Real 
Property, 8:318 

Stamp Tax—Foreign Insurance Policies, 8:318 

Stamp Tax—Passage Tickets, 7:280; 11:436 

Stamp Tax—tTransfers of Stock, 7:280; 8:318; 
10 :394 

State Sales Taxes, 12:474 

Statute of Limitations—Second Deficiency No- 

_ tice, 7:278 

Stock Issues, 2:72 

Stock Rights, 6:233; 7:278 

Stock Sales and Transfers, 1:36; 2:72; 4:158; 
5:193; 6:234 

Stock Transactions, 8:317 
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Tax on Transfers to Avoid Income Tax, 11:436 

Taxes—Deductions from Gross Income, 3:116 

Taxes—Local Benefits—Deductions, 2:72 

Telegraph, Telephone, Radio, and Cable Facili- 
ties, 1:36; 3:117; 4:160 

Telephone Messages — Messenger 
7 :280 

Tires—Distinction Between Tires and Imita- 
tions, 6 :234 

Tires and Inner Tubes, 2:72; 3:117; 4:160; 
5:193; 8:318 . 

Tires—Made in Part of Rubber, 6:234 

Toilet Preparations, 4:160; 5:193; 8:318 

—— of Oil by Pipe Line, 1:36; 2:72; 

7280 

Trusts Inter Vivos—Gain or Loss from Dis- 
tribution of Property Upon Termination 
of Trust, 12:474 

Trusts—Taxability of Income Received by a 
Beneficiary where Grantor Reserves Pow- 
er of Revocation, 6:234 


Charges, 


Ww 


“Widow’s Exemption” in the State of Penn- 
sylvania, 9:350; 10:392 
Withholding of Tax at Source, 1:32; 4:158 








OO EE  ,, oe 


Package Tying Machines 


Will Tie any Package, Bundle or Box —Wrapped or Unwrapped 


This S goes | aa ae There 
BUNN ia ee a oo ts 
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four &% | wide range 
hand tyers | } ib of sizes 


ust Step on the Trip and lie. 
20 to 30 Packages per Minute 


SOME OF THE USERS OF THE BUNN MACHINES 


MERICAN Tosacco CompaANy—20 Bunns Tobacco METROPOLITAN LIFE INSURANCE Co.—6 Bunns 

ATIONAL Biscurr CompANY—38 Bunns . Biscuit Caddies, etc. FEDERAL RESERVE BANKING SystEM—12 Bunns.. . Currency 
/EW ENGLAND CONFECTIONERY Co.—12 Bunns . . Candy Boxes McFappEN PusBLisH1Inc Co.—8 Bunns Magazines 
EARS, RoEBucK & Co.—7 Bunns Mail Order Packages A. Greorce ScHuLz Box Co.—5 Bunns 


No matter what your business, there is a BUNN to handle your Package Tying 


0 DAY FREE TRIAL iiecaiatiiaitiaiai FULLY GUARANTEED 


B. H. BUNN COMPANY 


rINCENNES AVENUE AT 76TH STREET CHICAGO, ILLINOIS, U. S. A. 





Why An Automatic 
_ Calculating Machine? 


There are four important answers to the question, “Why an 
automatic calculating machine?”’ They are summarized below. 


ACCURACY Witha machine that functions itself, there are no dangers of human ele- 
ment errors. They are eliminated by the precision of mechanical action. 


SPEED The speed of man’s reaction to his senses is reduced considerably during 


hours of work. Automatic machinery functions with the same constant 
speed regardless of time or conditions. 


SIMPLICITY If a calculating machine is self-acting, it is very easy for an operator 
to learn it. For example, by merely depressing the plus, minus, multiply 
or divide key, a machine will product the result automatically. 


DURABILITY Because the operator has so little to do with an automatic calculator, 
the machine ts more durable because the mechanism is not strained by 
the clerk doing the wrong operation. The machine does it all. 


MATHEMATON 


The Mathematon calculating machine shown above is truly the most automatic machine 
for multiplying and dividing that has ever been produced. The four points of Accuracy, 
Speed, Simplicity and Durability are more completely contained in this superior machine. 


RALPH C. COXHEAD CORPORATION 
17 Park Place 
New York 








